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COMMONWEALTH vs. PATRICK McCLAIN, alias “BAKER PAT,” alias 
CHARLES MARTIN. 


Before Ketty and Parsons, Judges. Indictment for murder. 

The defendant was indicted for the murder of a Swiss, named 
Charles Armstrous. The corpus delictt was fully proven and 
two witnesses for the Commonwealth swore that they saw the 
pistol shot which deprived the deceased of life, and that it was 
fired by the defendant. The defendant relied upon proof of 
an alibi, supported by general good character for peaceable de- 
portment and huma~'ty. The Jury found a verdict of not 
guilty. 
: Tn the course of the trial the prisoner’s counsel, in order to 
impeach the credit of the two witnesses who swore to his iden- 
tity as the perpetrator of the act, produced certain witnesses 
by whom they proposed to prove that the _ character of 
the two witnesses for the Commonwealth (Henry Raymond and 
Samuel Williams, colored men,) was such that they were not 
worthy of being believed under oath. For this purpose they 
offered to propound to their witnesses the two following ques- 
tions: 

1st. Have you had the means of knowing the general char- 
acter of Henry Raymond and Samuel Williams? And if 
answered affirmatively, then 
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2d. From your knowledge of their general character would 
you believe them under oath? 

The first question was objected to by the Attorney General 
as being too broad, he contending that the inquiry should be 
limited to the general character for truth and veracity. The 
Court overruled the question, announcing the law to be, that 
the general bad character of the witnesses could not be given 
in evidence to impeach their credibility. 

As this is a question of considerable importance, particularly 
in capital cases, where such great interests are at stake, and 
where so much often depends upon the character of the wit- 
nessess, we propose to offer a few remarks upon the question 
involved in the ruling of the court, and to adduce some au- 
thorities in support of the views here advanced. 

It is submitted then, as a proposition of law, that a defendant 
in order to impeach the credit of witnesses who have deposed 
against him, may give evidence of their general bad character, 
without restricting the inquiry to their character for truth and 
veracity. 

It is proposed also to show that the first question, in the form 
in which it was put by the prisoner’s counsel, was strictly proper, 
> * ought to have been allowed by the court. 

The several modes of impeaching the credit of a witness are 
thus comprehensively summed up by Mr. Starkie in his treatise 
on the law of evidence: “The credit of a witness may be im- 
— by cross examination, or by general evidence affecting 

is credit, or by evidence that he has before done or said that 
which is inconsistent with his evidence on the trial; or lastly 
by contrary evidence as to the facts themselves,” 1 Stark. Ev. 
211. Mr. Phillips lays down the rule with equal latitude.— 
“There are several ways of impeaching the credit of a witness. 
The party against whom a witness is called may examine other 
witnesses as to his general character,” 1 Phil. Ev. 261. To im- 
peach the credit of a witness, says Mr. Justice Buller, you can 
only examine to his general character and not to particular 
facts; and the reason en is that every man may be supposed 
capable of supporting his general character, but it is not likely 
he should be prepared to answer to particular facts without 
notice, and unless his general character and behavior are in is- 
sue he has no notice, Bull. N. P. 296. In Rookwood’s case, 
13 How. St. Tr. 211, Lord Ch. J. Holt directed the witnesses 
to be examined as to the general reputation of a witness against 
the defendant. ‘You are not,” said Lord Ch. J. Pratt to the 
prisoner’s counsel in Layer’s case, 16 How. St. Tr. 246, 286, 
“you are not to examine to particular facts to charge the repu- 
tation of any witness, but you are to ask in general what is his 
character and reputation.” The viva voce evidence to destroy 
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the credit of a witness must be that of persons who have known 
his general character and who take upon themselves to swear 
from such knowledge, that they would not believe him upon his 
oath, Peake on Ey. 197. The parol testimony of witnesses 
upon oath as to the general character of a witness is received 
as evidence to be left toa jury whether such a man is a person 
on whose testimony reliance can be placed, Ib. “General 
character” says Ch. J. Gibbs, “is the result of general conduct, 
and every witness who presents himself in a court of justice 
undertakes for that,’ Sharp vs. Scoging, Holts. N. P. C. 541 
(3 E. C. L. 180.) In Rex vs. Bispham, 4 C. & P. 392 (19 E. 
C. L. 437, ) a witness having been produced on the part of the 
defence who swore that from his knowledge of the general 
character of Neale, one of the witnesses for the prosecution, he 
would not believe him on his oath, the counsel for the prosecu- 
tion asked the witness if he had ever known of Neale’s being 
examined on oath; whereupon Garrow B. in summing up, re- 
marked to the jury, “I take it that without ever having been 
examined on oath, a man may have been guilty of such immoral 
and profligate conduct for a length of time as to convince re- 
spectable persons that his statements are wholly unworthy of 
belief. The question therefore really amounts to this, has ("8 
witness such a want of moral character that other persons can- 
not trust to a word that he says. The credit of a witness may 
be impeached by proof of his general character, 2 Russ. on Cr. 
(939.) In Mawson vs. Hartsink, 4 Esp. N. P. C. 102, the 
general character of a witness was impeached, and Lord Ellen- 
borough expressly approved of that course. In Rex vs. Wat- 
son, 2 Stark. N. P. C. 116 (3 E. C. L. 290,) the same point 
was remarked upon by Bayley J. “The rule is,” says he, 
“that a party against whom a witness is called may examine 
witnesses as to his (the witness’) general character. The wit- 
— may state that he is not a man to be believed upon his 
oath.” 

“A general infamy of character,” says Mr. Evans in his 
very able notes to Poth. on Ob., “‘may defeat the credit of a 
witness but does not affect his competency, 2 Poth. on Ob. 300 
Evans’ Notes. Witnesses on this point can only express their 
general opinion whether the party is or is not entitled to be be- 
lieved on his oath, Ib. 260. The general character of witnes- 
ses is also a circumstance which has naturally a considerable 
influence upon the eredit of their testimony, Ib. 259. There 
is not in these cases a positive suspicion arising from the nature 
of the evidence itself that it is actually false, but there is a 
manifest want of those principles of duty and obligation which 
are the strongest assurance of its being true, Ib. 260. The 
same rule in reference to this mode of impeaching the credit of 
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a witness by proof of general bad character prevails in Equity 
as at law. The impeaching witnesses are to be asked whether 
the witness is to be believed on his oath, Carlos vs. Brook, 10 
Ves. p. 50, Lord Eldon; Watmore vs. Dickinson, 2 Ves. & B. 268. 

If it were necessary to add anything of argument to these 
cases and citations in order to show that where a witness is to 
be impeached, the inquiry goes to his credibility founded on his 
entire general character, it might be found in the reasoning up- 
on which rests the whole doctrine of the incompetency of wit- 
nesses resulting from conviction of felony or any species of the 
erimen falsi. This doctrine rests upon the broad ground that 
the witness is unworthy of credit by reason of his abandoned 
character; the law holding him to be entirely unworthy of 
credit who has been so lost to all principles of virtue and honest 
deportment as to have been convicted of a felony or any in- 
famous offence. ‘Infamous witnesses,”’ says Sir William Black- 
stone, “aresuchas may;be challenged as jurors propter delictum, 
and therefore never shall be admitted to give evidence to inform 
that jury with whom they were too scandalous to associate,” 3 
Com. 370. ‘The next sort of persons excluded from testimony 
for want of integrity,” says Ch. B. Gilbert, “are such as are 
stigmatized. And the reason is very clear, because every plain 
and honest man affirming the truth of any matter under the 
sanction of an oath is entitled to faith and credit, so that under 
such attestation the fact is understood to be fully proved, but 
where a man is convicted of falsity and other crimes against the 
common principles of honesty and humanity, his oath is of no 
weight because he hath not the credit of a witness, Gilb. Evy. 
256. The production of such a man is ineffectual because the 
eredit of his oath is overbalanced by the stain of his integrity, 
Ib. And the efficacy of the pardon which restores his compe- 
tency, although regarded as the effect of the royal prerogative, 
proceeds in reason upon the presumption of repentance and 
reformation of character, Gilb. Ev. 260. 

So entirely did this doctrine of incompetency from infamy 
proceed upon the want of credit, that by a recent statute (6 & 
T Vict. c. 85,) the principle of exclusion of the witness in these 
cases has been eradicated from the English law and the objec- 
tion is now admissable only as affecting the credibility and not 
the competency of the witness, 3 Steph. Com. 606. The ab- 
surdity of the reasoning which renders a witness incompetent 
by conviction, and yet shuts the door against proof of his gen- 
eral infamy of character te go to his credibility, is too apparent 
to require illustration. The law is not chargeable with so great 
an absurdity as this, but will be found to be perfectly consis- 
tent in its reasoning upon both of the rules which have been 
alluded to. In the one case the witness is excluded by the con- 
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viction because the law deduces his unworthiness of credit from 
the fact of which he stands convicted. In the other his wor- 
thiness or unworthiness is for the jury who have heard the 
evidence of his general bad character. In the one case his 
want of credit is an inference of law, in the other it is or is 
not one of fact, according to the effect which his general char- 
acter has upon the minds of the jury. 

The authorities which have been cited may be regarded as 
settling conclusively the rule of the English law upon this sub- 


ject. They are unanimous to the point for which we have cited 


them, to wit, that the true criterion of the credit of a witness 
is his general character and conduct, and not his general char- 
acter for truth and veracity. The English books will be exam- 
ined in vain for a single authoritative case which in any respect 
limits the examination of a witness upon this point to the 
character for truth and veracity. 

It cannot be denied that there has been some lack of uni- 
formity in the American decisions upon this subject. While 
in most of the States the English rule has been maintained, 
some instances have occurred in which the inquiry has been re- 
stricted to the character for truth and veracity. In Pennsyl- 
vania no case has been found in which the Supreme Court has 
directly decided the point. In Kimmel vs. Kimmel, 3 Serg. & 
R. 198, which is sometimes cited upon this subject, the point 
did not arise, the question there put having been confined by 
the counsel to truth and veracity, and the only point there de- 
cided being that a witness may testify to his knowledge of 
character derived from common report. The same remark is 
applicable to Chess vs. Chess, 1 Penna. R. 32, where also the 
question being put in its restricted form, the point did not arise. 
tn that case, however, Judge Smith observed “ I have heard the 
single question, ‘‘would you believe him on oath?” put for 
thirty years and more without objection.” In Wike vs Light- 
ner, 11 Serg. & R. 198, however, the witness was asked whether 
he knew the general character of Frever?”’ (a witness who 
had been examined) and of this question Tilghman C. J. re- 
marked, * This was a very proper question, but the answer of 
the witness is admitted not to be evidence because instead of 
speaking to general character he went into particulars,” and 
again alluding to the same question, ‘The first interrogatory 
in this case was strictly proper, and everything that the wit- 
ness could say on the subject might have been said in answer 
to it,” and again, “As to the other question whether the wit- 
ness would believe Frever on his oath, a direct answer would 
not be objectionable, provided the belief was founded on the 
witness’ knowledge of his general character,” p. 199. The in- 
quiry was here, it will be perceived, in reference to general 
character without limitation to truth and veracity. 
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In Bindle vs. McIlvain, 10 Serg. & R. 282, it was ruled that 
evidence was not admissible to show the general character of a 
witness for drunkenness, nor would such evidence be admissible 
under the English decisions already cited, for the rule is that 
particular vices can not be shown, but the evidence must be of 
moral character in general without reference to particular acts 
or vices. In the opinion delivered in this case however, GIb- 
son J. in distinguishing between the evidence offered and that 
which has always been considered legitimate in such cases, re- 
marks, “That kind of depravity which renders a man unworthy 
of belief, and which is proved, not by particular instances but 
by general reputation isof a moral kind, and is evinced by a 
varicty of acts and by a long course of general bad conduct,” p. 
285; and in p. 286 again, ‘‘ When intemperance has led, as it 
sometimes does, to a destitution of moral principles, and which 
in turn has led to a course of conduct inconsistent with all 
honesty and integrity, the character of a witness thus actually 
formed may be proved by general reputation, as in any other 
case without regard to the cause which produced it.” 

The rule of law contended for, therefore, although (so far 
as we have been able to discover) it has not been directly de- 
cided in Pennsylvania, has been nevertheless distinctly recog- 
nized in the two cases last cited, and approved of in express 
terms, in the reasoning of the two learned Chief Justices al- 
ready named. No decision in Pennsylvania in support of a 
contrary doctrine it is believed can be adduced. The decision 
in McKee vs. Gilchrist, 4 Watts, 381, that the general charac- 
ter of a female witness for chastity cannot be given in evidence 
to impeach her credit, is but an affirmance of the doctrine al- 
ready so fully established by the English cases above cited, that 
particular facts or particular vices cannot be shown, but the 
evidence must be confined to character in general. 

In New York, although a doubt may at one time have existed 
in consequence of what was said in Jackson vs. Lewis, 18 
Johns. R. 504, yet the rule of the English Courts upon this 
subject is now fully adopted, Fulton Bank vs. Benedict, 1 Hall’s 
Rep. 558; The People vs. Mather, 4 Wend. 257; The People 
vs. Rector, 19 Wend. 579; Johnson vs People. 3 Hill, 178.— 
To inquire only as to general (character for truth seems too 
narrow, per Oakley J. Bank vs. Benedict. Acquaintance with 
general character is enough to warrant the usual inquiry whether 
from that general character the witness would believe the per- 
son sought to be impeached on oath. It is not essential for this 
purpose that the character of the latter for truth and veracity 
should be known to the witness, Johnson vs. The People. 

In Vermont it has been judicially declared that the inquiry 
must be limited to truth and veracity, State vs. Smith, 7 Ver- 
mont, 141. The principle case there relied upon by the court 
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is Jackson vs. Lewis, 13 John. 504, the dicta of which case, so 
far as they can be an authority upon this point, have been over- 
ruled by the subsequent New York cases already cited. The 
case, however, of the State vs. Smith was not one which ren- 
dered necessary an opinion so broad as the one there given.— 
The same may be alleged of the dictum of Wilde J. in the 
Massachusetts case of Comm’th. vs. Moore, 3 Pick. 196. In 
both of these cases the simple point involved in the decisions 
being that a particular vice (prostitution) could not be given 
in evidence to impeach the witness, a decision in perfect accor- 
dance with all the English authorities which forbid an inquiry 
into particular acts or vices. 

In Maine it has been decided that the inquiry must be limit- 
ed to truth and veracity. Inhabitants vs. Inhabitants, 19 
Maine, 375. 

In South Carolina it is well settled that the credit of a wit- 
ness may be impeached by proof of his general bad character 
without confining the inquiry to truth and veracity, Anon. 1 
Hill, 8. C. Rep. 258. Some have thought it most expedient to 
ask in the first instance “what is the general character as to 
veracity?” Now although there can be no objection to such a 
question, as the inquiry relates to the veracity, yet it is not as 
proper as the more general question, because the witness may 
be a very bad man and yet may not have established any char- 
acter as to veracity, and if he be a man of bad character this 
is a very good reason why he should be disbelieved, Dollard vs. 
Dollard, cited 1 Rice’s Dig. 294. 

The same law in North Carolina, The State vs. Boswell, 2 
Dev. Law Rep. 209. The question may be asked concerning a 
witness whether he is a man of bad moral character, and it is 
not to be confined to the question whether the witness be a man 
of veracity, State vs. Stallings, 2 Hayw. N. C. Rep. 490; State 
vs. Parke, 3 I. 296. 

The same is decided in Kentucky. An inquiry into the gen- 
eral moral character of a witness is proper. The inquiry should 
not be restricted to the character of the witness as to veracity, 
Hume vs. Scott, 3 Marsh. 261; Blue vs. Kirby, 1 Monroe, 195; 
Noel vs. Dickey, 3 Bibb, 268. Every person conversant with 
human nature, says Mills J. in Hume ys. Scott, must be sen- 
sible of the kindred nature of the vices to which it is addicted. 
Persons of infamous character may and frequently do exist who 
have formed no character as to their lack of truth. In such 
cases and with such characters ought the jury to be precluded 
from drawing inferences unfavorable to their truth as witnesses 
by excluding their general turpitude? 

In Tennessee a witness may be impeached by evidence of 
general bad character, Gardenhire vs. Parks, 2 Yerg. 23; Ford 
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vs. Ford, 7 Hump. 101, 102; and so it would seem in Alabama 
also, per Collier C. J. Sonelle vs. Craig, 9 Ala. 540. 

Upon the whole it is submitted that on a careful review of the 
cases upon this subject the weight of authority strongly pre- 
ponderates in favor of the admission of evidence of general 
character to impeach the credit of a witness, and is against a 
restriction of the examination to the narrow point of truth and 
veracity. 

Upon the other point, viz, the form of the question to be put 
to the impeaching witnesses, it is necessary to add but a single 
word. The form of the question propounded in the present 
case now under review is totidem verbis the form laid down in 
the following citations: 1 Stark. Ev. 212; 1 Phil. Ev. 292; 
Mawson vs. Hartsink, 4 Esp. 103, where the form is sanctioned 
by Lord Ellenborough; Rex vs. Hemp. 5 Car. & P. 471, (24 
Ez C. L. 411,) where the question was put by Denman C. J.; 
Johnson vs. The People, 3 Hill N. Y. Rep. 178. 

It is also in its general terms identical with the question put 
to the witness in Wike vs. Lightner, of which Ch. J. Tilghman 
remarked, “This was a very proper question.” 


M. R. T. 


Salem (N. J.) Circuit Court—August Term, 1850. 


ISAAC W. VAN METER vs. JACOB VAN METER. 


1. Effect of payment of mortgage by purchasers of equity of redemption, 
who at the time take an assignment of the mortgage for the declared purpose 
of protecting themselves against dower. 

2. Upon such payment of the mortgage debt the estate will revest without re- 
conveyance, except so far as it will be maintained in order to protect the 
title of those who also hold the equity of redemption. 

3. Semdle. General words are sufficient to convey an estate by way of mortgage. 


In Trespass qu. cl. fr. Upon the trial of this cause at a 
prior term, a verdict was taken for the plaintiff subject to a 
case stated. 

The title of the plaintiff to locus in quo, unless divested by 
the facts stated, was proved and admitted; and so the entry of 
the defendant upon the premises and the commission by him of 
the acts charged to be a trespass. 

The defendant gave in evidence a mortgage by the plaintiff 
and wife to James Eakin dated 27 Dec. 1841, assigned to A. E. 
Hughes and N. Bright, and by them assigned to the defendant. 
Also a mortgage by the same to J. Ingham, dated 19 Septem- 
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ber, 1845, similarly assigned. These mortgages, after describ- 
ing six or seven tracts of land by special description, were said 
to include the premises on which the alleged trespass was com- 
mitted by general words, viz: “‘all the other lands, &c. in the 
counties of Salem and Cumberland,” &c. The mortgagees had 
severally entered judgments upon the bonds and warrants of 
attorney which accompanied their respective mortgages and is- 
sued executions thereon. There was also a subsequent judgment 
and execution against the mortgagor. The sheriff by virtue of 
the said executions sold the equity of redemption of the mort- 
gaged premises except the lot in question. The sale was made 
subject to all legal incumbrances and from the proceeds the 
sheriff paid off the said subsequent execution, in which the said 
Hughes and Bright were plaintiffs, and also the costs of the 
executions at the suit of the said mortgagees respectively.— 
Hughes and Bright were the purchasers at the sheriff’s sale 
and on the day after receiving the sheriff’s deed, they paid the 
mortgagees the amount due on their respective mortgages and 
took formal assignments, declaring that they took them for the 
purpose of protecting themselves against any claim of dower. 

L. J. C. Elmer for defendant. General words of description 
in a mortgage are sufficient; a party may so sell or mortgage 
his own rights, though an officer must define what he sells; 11 
John. 365; 13 Ib. 537. 

The mortgages were duly assigned before action brought and 
are a sufficient defence. Whatever the equities, the mortgages 
were not extinguished at law. Perhaps equity would apportion, 
5 Halst. 102; Ib. 150; 1 Ib. 190; 1 Gr. Ch. R. 350; 2 Ib. 530. 

R. P. Thompson, contra. 

CARPENTER J. This was an action of trespass gu. el. fr. 
in which at the last term a verdict was found for the plaintiff 
subject toa case stated. I shall not recapitulate the facts which 
appear upon the state of the case. The question which arises 
and was argued upon the case presented is whether, upon those 
facts, the mortgages, under which the defendant as assignee 
set up title, were extinguished at law. 

Though in regard to third persons the mortgagor is now con- 
sidered as having the freehold, yet on the other hand it is equally 
true, as against the mortgagee, the mortgagor is not considered 
the owner. Thus in the case of a mortgage before coverture 
the mortgagor is not so seized as that the widow can claim 
dower against the mortgagee and those holding under him.— 
It has been so held in this state in a late case in the court of 
errors. In that case the mortgage being before coverture, the 
mortgagee purchased the equity of redemption, and it was 
held that the equitable interest of the mortgagor united b 
merger with the prior legal title, and that the widow in sue 











154 AMERICAN LAW JOURNAL. 


[ Van Meter v. Van Meter. ] 


case could therefore not claim her dower at law. The only 
remedy, it was held, was in a court of equity on a bill to re- 
deem pro tanto. The equity of redemption united by purchase 
to the prior legal title of the mortgagee, the equity of redemp- 
tion being thus extinguished at law (Thompson vs. Boyd, in the 
Court of Errors, not yet reported.) I do not suppose that the 
prior or subsequent acquisition of the legal title under the 
mortgage, can affect the doctrine of merger, which is said to 
be inflexible at law, and it was so intimated in the case referred to. 
Whether then the legal title under the mortgage, or the equity 
of redemption was first acquired, in either case the result must 
be the same as regards the claim of dower by the wife of the 
mortgagor, and so it was evidently supposed by those who ad- 
vised in the present case. After the purchase of the equity of 
redemption by Hughes and Bright at the sheriff’s sale, subject 
of course to the mortgage incumbrances, the purchasers paid 
off the mortgages and took a formal assignment under seal, in 
order, as they said, to protect them against any claim of dower. 
Thus far, as I suppose, they united the legal estate of the 
mortgagees and the equitable estate of the mortgagor; the 
legal estate thus becoming absolute at law and relieved of the 
condition or equity with which it had been previously encum- 
bered. The estate became absolute at law and the widow, who, 
since the case of Montgomery vs. Bruere, has in this State 
been dowable of an equity of redemption, as has already been 
adverted to, could only obtain relief by bill. Upon somewhat 
different principles the result is the same in equity, where the 
purchaser of an equity of redemption is permitted to take an 
assignment of the mortgage and the widow is then held to be 
entitled to dower in the equity of redemption only, subject to the 
mortgage, Hartshorne vs. Hartshorne, 1 Green’s Ch. Rep. 356. 
But in this case the purchasers at the sheriff’s sale bought, 
not all the mortgaged premises, but all except one lot of wood- 
land, the locus in quo of the alleged trespass. That lot is in- 
cluded within the mortgages, not by special designation, but by 
words of general description only. The mortgages severally 
describe some six or eight tracts of land by metes and bounds 
and after such specific description then follows this clause:— 
* And all the other lands, &c. of the said J. W. Van Meter and 
S. his wife, or either of them in the counties of Salem and 
Cumberland, New Jersey.”’ Assuming what I suppose to be 
true, that these words were sufficient to convey the premises by 
way of mortgage, this lot was overlooked or at any rate omit- 
ted by the Sheriff in his levy and not sold at the time of the sale 
of the equity of redemption of the rest of the mortgaged premi- 
ses, the sale being by virtue of sundry executions at law an 
subject to the prior incumbrances. Now the purchasers, Hughes 
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and Bright, who were subsequent judgment and execution 
creditors, paid off the prior judgment and execution debts, 
which the mortgages were intended to secure, taking an assign- 
ment of those mortgages for a special purpose which they ex- 
pressed. They took them, as they said, to protect themselves 
against dower. I take it that the mortgage debts were extin- 
guished by such payment and the mortgages became of no avail, 
except as muniments of title to protect those purchasers as to 
so much of the mortgaged premises thus acquired and as to 
which the legal and equitable titles were then merged. The 
mortgages became defunct as securities—they became mere 
muniments of title. 

There has been much contrariety of opinion, but the pre- 
vailing opinion in this country, as I understand adopted in this 
State is, that the estate will revest upon payment without re- 
conveyance, unless so far, as according to the course of deci- 
sion, the mortgage will be maintained in order to protect the 
rights of those also holding under the equity of redemption.— 
Incident to the remedy for enforcing payment, the mortgagee, 
and so any one who acquires his rights by purchase and assign- 
ment, shall be so deemed to have the fee, as to avoid junior 
incumbrances by the mortgagor whether conventional or by 
operation of law. But beyond this it may be taken for law, 
that a discharge of the debt is a discharge of the mortgage, 
and however contrary to the former legal doctrine, it is now too 
well established in this country to be disputed. The usual form 
of the instrument is, that in such case the estate granted shall 
cease, determine, become void, &c., and such is the form of the 
mortgages under which the defendant in this case, sets up his 
justification, Jenks vs. Gray, 8 Mason, 521; 4 Kent, 193, and 
note. 

Judgment for the plaintiff. 


Great Telegraph Case. 


U. S. Cireuit Court—Boston, October 1850. 
F. 0. J. SMITH, et al vs. J. W. CLARK, et al. 


1. Morse’s leading novelties are the local circuits—writing at a distance by 
electro magnetism, and the stenographic alphabet; neiiher ihe electro magne- 
tism, nor the Roman letiers, nor ihe printing apparatus used by House were 
invented by Morse; therefore the machine of House is not an infringement 
of the invention of Morse. 


In the case of F. O. J. Smith et al. representing Morse’s 
patent, vs. J. W. Clark, et al. representing House's patent, 
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Judge Woodbury delivered an opinion against the injunction 
prayed for by the plaintiffs. His honor proceeded first to con- 
strue the patent of Mr. Morse, which he did in a manner to 
sustain its validity, viz: that the claim of the principle, or the 
use of the motive power of electro-magnetism, must be under- 
stood as being in combination with the machinery by him in- 
vented. To give it a broader signification, his honor said would 
be to make void the patent of Mr. Morse. Having determined 
the construction of the patent, his honor proceeded to consider 
and comment on the evidence contained in the record, and after 
briefly considering the numerous European telegraphs, electric 
and galvanic, which were invented during the last century and 
the present one, (including Scemering’s, Ronald’s, Schillings, 
the one at Madrid, and others,) his honor proceeded to comment 
on the attempt of Coxe, in America, and after on the electric 
recording telegraph invented by a son of Massachusetts, at 
Long Island in 1828, Mr. Harrison Gray Dyar, which he char- 
acterized as of remarkable ingenuity, as, in the application of 
the idea of time in regulating the space so as to compose an 
alphabet, and the first American who had succeeded in this pur- 
pose of recording, although the system he used differed some 
from both House and Morse. The experiments of Prof. Ienry, 
at Albany, also anterior to Morse’s attempt, in which he endow- 
ed the electro-magnet with power equal to raising the weight of 
a ton, and obviated the great difficulties which had Jain in the 
way of using electro-magnetism. These all preceded the pas- 
sage on board the ship Sulley, in 1832, when Mr. Morse and 
Dr. Jackson conversed on the subject, and when Mr. Morse 
commenced his labors. After following down the various in- 
ventions and labors of Sternheil, Gauss, Alexander, Weber, 
Cook and Wheatstone, on the telegraph, to the date of Morse’s 
application for a patent, in 1837, his honor remarked that 
something was wanted in all these to produce a result perfect 
for practical use; that, among the sixty competitors who had 
labored for this end, Morse appeared to have got the most prac- 
tical and perfect machine. The combination of the pen point 
and the machinery to move paper, with the telegraph, his honor 
thought to be that desideratum and the essential point in Morse’s 
invention. 

His Honor said that Mr. Morse and his assignees would be 
protected in the method of telegraphing claimed by Mr. Morse. 
The pen—a most happy thought; the rollers and paper, a 
most important thought; and the stenographic alphabet, the 
crowning thought; and any infringement on the things de- 
scribed, &c., would be punished. While Morse is thus secured, 
the same latitude is left open for his successors to invent as was 
accorded to Mr. Morse in improving on his many predecessors. 
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Now, has this patent been violated by the defendants? The 
defendants insist they have used nothing which was not open 
and public before the date of Morse’s invention. While shield- 
ing the public in this right, we must not allow any one to use 
the invention of Morse without his assent. House’s machine 
appears much unlike Morse’s, and in its work differs in using 
two new powers. While Morse’s is simple, that of House’s is 
so complicated as to require days of attention by mechanics to 
understand. While Morse’s is speedy, House’s gives lightning 
to Roman letters; his speed of breaking and closing is much 
greater than Morse’s, and without this greater speed he could 
not accomplish his object. This is not the same system as 
Morse’s, and is much more like that of Alexander. 

Morse’s machine traces the signs intended; the type or the 
lever at one end do so, and the pen at the other also. House’s 
machine does not do this. It acts at both ends by signals, and 
traces nothing. This new power of axial magnetism, the in- 
vention of which is claimed by Mr. House, aids in transferring 
this so as to have it printed, and the U magnet of Mr. Morse 
would be utterly inefficient for this purpose. House’s is a sig- 
nal and printing telegraph, and Morse’s is a writing telegraph. 

The electro-magnetism between the two points had been used 
long before Mr. Morse, and is, therefore, no infringement of 
his invention. House produces in his machine new results, and 
cannot be considered as an equivalent for Morse’s, as he uses 
neither the pen, the lever, nor the stenographic alphabet to 
translate the signs, as appears from the testimony, of Prof. 
Henry, Dr. Jackson, Prof. Hare, Col. Borden, Hibbard, Chan- 
hing Xe. 

His honor then commented on the originality and novelty in 
Hlouse’s machine of the axial magnetism and the use of the air 
tubes and condensers, and expressed himself astounded, in ex- 
amining this case, to find that so much which he had supposed 
to have been near an original in telegraphing, was not of late 
origin nor derived from Mr. Morse’s, as electro-magnetism, 
wires, &c., but that the invention of Mr. Morse lay in a dif- 
ferent place from what he had formerly supposed. 

Morse’s leading novelties, his honor thought were—I1st. the 
local circuits; 2d, writing at a distance by electro-magnetism ; 
3d, the stenographic alphabet. Neither the electro-magnetism, 
nor the Roman letters, nor the printing apparatus were inyent- 
ed by Morse. The local circuits and the stenographic alphabet 
were not used by House, nor the writing, Xe. 
~~. The opinion of the experts, who testified in the case, as to 
the principles of the two machines, stood thus:—Mr. Morse, 
who was not regularly educated to mechanics, and whose pro- 
fession was that of a portrait painter, and, beside him, Mr. 
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Foss, his assistant, who, until a few years past, had been em- 
ployed only as a grocer and baker alone, regarded this as an 
infringement. On the other hand, a numerous body of experts 
in mechanics—some twelve or fourteen—embracing some of 
the most talented men in the country in their profession, unite 
in opinion that this machine of House’s is no infringement.— 
Some of these gentlemen say the two machines are as unlike 
as a goose-quill and a printing press. 

His Honor said, he thought the difference of Mr. Morse and 
Foss from the rest of the experts, arose from their attaching a 
wrong meaning to the word “principle,” as used in the patent 
law, and that, setting aside the battery and wires, &e. which 
were public long before Morse began to invent, there could be 
no question of infringement. The public had the same right 
to make and re-employ the old modes, the same privilege to 
make improvements, as Morse had in 1832. His Honor said, 
on considering the whole, I do not think the plaintiff entitled 
to an injunction. His Honor expressed his sense of the weight 
due to the decision of Judge Monroe, of Kentucky, against 
O’Rielly, but thought it did not apply in this cause, and said 
that his examination of the evidence in this cause had impelled 
him to take the views of the subject he had stated, and which, 
if wrong, he felt gratified it was in the power of another and 
higher tribunal to reverse. 

B. R. Curtis and F. O. J. Smith for the plaintiffs. 

C. L. Woodbury, Geo. Gifford of New York, and R. Choate, 
Esq., for the defendants. 


New York Court of Appeals. 
HIRAM BARNEY v. FRANCIS GRIFFITH AND OTHERS. 


Fraudulent Assignment. 


An assignment by an insolvent debtor of all his property in trust to pay certain 
specified creditors; and then—(without making any provision for other cred- 
itors) in trust to re-convey the residue of the property to the debtor, held to 
be a fraud upon the creditors who are not provided for by the deed. 


The points adjudicated on, sufficiently appear in the opinion 
of the court. 

Bronson, J.—This was an assignment by an insolvent debt- 
or of all his property in trust to pay certain specified creditors ; 
and then without making any provision for other creditors, in 
trust to re-convey the residue of the property to the debtor.— 
We need go no farther to see that this was a fraud upon the 
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plaintiff, and the other creditors who were not provided for by 
the deed. ‘he property was placed beyond the reach of their 
judgments and executions, in the hands of men who were not 
accountable to them, and upon a trust which was, in part, for 
the benefit of the debtor. 

The court have very reluctantly upheld general assignments 
by an insolvent debtor, which give a preference among credit- 
ors, Boardman vs. Halliday, 10 Paige 229, 230, and they can 
only be supported when they make a full and unconditional sur- 
render of the property to the payment of debts. The debtor 
can neither make terms, nor reserve any thing to himself, until 
after all the creditors have been satisfied. This question was 
considered upon authority in Goodrich vs. Downes, 6 Hill 238, 
and we think the case was properly decided. 

The deed was void upon its face, and it cannot be made good 
by showing that there will be no surplus for the debtor, after 
paying the preferred creditors. The parties contemplated~a 
surplus, and provided for it; and they are not now at liberty to 
say that this was a mere form, which meant nothing. And al- 
though it should ultimately turn out that there is no surplus, 
still the illegal purpose which destroys the deed is plainly writ- 
ten on the face of the instrument, and there is no way of get- 
ting rid of it. The cases already cited, of Goodrich vs. Downes, 
and Boardman vs. Halliday, are in point upon this question. 

It is also an unanswerable objection to the deed, that the as- 
signees are authorized to sell the property on credit. An in- 
solvent debtor cannot, under color of providing for creditors, 
place his property beyond their reach, in the hands of trustees 
of his own selection, and take away the right of the creditors 
to have the property converted into money for their benefit, 
without delay. They have the right to determine for themselves 
whether the property shall be sold on credit; and a conveyance 
which takes away that right, and places it in the hands of the 
debtor, or in trustees of his own selection, comes within the 
very words of the statute ; it is a conveyance to hinder and de- 
lay creditors, and cannot stand. This question was considered 
by the Chancellor in Meacham vs. Steines, 9 Paige 405-6, and 
his views fully accord with my own. 

There is a third objection to the deed. The property is not 
only charged with the payment of “all costs, charges, disburse- 
ments and expenses’’ in executing the trust, but the trustees 
are also to have “‘a commission of six per cent. on the gross 
amount of the moneys received and paid by them.” If the 
debtor can provide for any thing more than the necessary ex- 
penses of executing the trust, I think he cannot go beyond the 
commissions allowed by law to executors, administrators and 
guardians for similar services; (See Meacham vs. Steines, 9 
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Paige, 398, while, considering the magnitude of the estate, is 
much less than the trustees are to receive; 2 R. S. 93, § 58, 
p- 153, § 22. It may be very true, as the answer alleges, that 
the commissions allowed by the deed are “no more than a just, 
fair and proper compensation to three men, all actively engaged 
in professional pursuits.” 

But unless something was to be done besides winding up the 
estate without delay for the benefit of creditors, it was not ne- 
cessary to have three trustees; and a competent agent might 
have been found who would not have required a very large 
commission on account of the value of his time for professional 
pursuits. If an insolvent debtor should be allowed to give a 
large reward to the friends whom he selects and puts in the 
place of the process and officers of justice, it would not only 
divert a portion of the property from those who ought to have 
it, but it might induce the assignees to consult the interest of 
the debtor at the expense of the creditors. 

This objection, standing alone, may not go beyond the ex- 
cess of commissions. But we think the deed wholly void on the 
other grounds which have been mentioned. 


[8 WV. Y. Legal Observer, 68. 


Important Charge of Judge Grier. 


IN THE CASE FOR DAMAGES ARISING OUT OF AN ALLEGED SE- 
CRETION OF FUGITIVE SLAVES. 


PHILADELPHIA, October 23, 1850. 

Hon. Ropert C. Griern—Dear Sir:—The undersigned Jurors in the case of 
Oliver et al. vs. Weakley, et al., just tried before your Honor, admiring the 
high toned, impartial, just and patriotic opinions and sentiment embodied in 
your charge to them on that occasion, conscientiously believe, they are such 
as ought to influence every honest, true-hearted American, and their dissemi- 
nation among the people would have a tendency to allay the feverish excitement 
which prevails, to some extent, on the subject of slavery. With these views, 
they most respectfully solicit a copy of the charge for publication. 

With sentiments of high respect, your friends and fellow citizens, 
(Signed by) Strange N. Palmer, Geo. Richards, Geo. W. Stichter, Jesse S. 

Knight, Jacob Frantz, J. 8. Hoffman, Alex. Harper, A. L. Henderson, Henry 

Kauffelt, John Neville. 


In Circuit Court U. S.—Eastern District of Penna’. 

Cecil Oliver, et al., by their next friend, Eli Stoke, citizens 
of Maryland, vs. Daniel Kauffman, Stephen Weakley and 
Philip Breckbill, citizens of Pennsylvania. 

H. M. Watts, C. B. Penrose, counsel for plaintiffs. 

W. B. Reed, Thaddeus Stevens, counsel for defendants. 

Case tried October, 1850. 

The plaintiffs in this action are Cecilia Oliver, Ellen R. Oh- 
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ver, and Catharine Oliver. They are the minor children of 
Shadrach §. Oliver, and sue by their next friend, Eli Stoke.— 
Shadrach 8. Oliver, their father, had formerly resided in Ma- 
ryland, and removed to the State of Arkansas, where he died 
in February, 1846. He was owner of certain slaves. His 
estate was settled up, and the property amicably divided be- 
tween his widow and children. ‘Twelve slaves, consisting of 
two husbands and their wives and their children, were allotted 
to the plaintiffs. In May, 1847, the mother returned to Wil- 
liamsport, Maryland, taking with her the plaintiff, her children 
and their slaves. On their way they passed through Pennsyl- 
vyania, on the national road between Wheeling and Cumberland. 
In October, 1847, (from 10th to 15th,) these slaves fled to 
Pennsylvania, and were pursued by the agent and friend of the 
plaintiff for the purpose of re-capturing them and taking them 
back ; in this attempt they were unsuccessful. The fugitives 
were traced through Chambersburg into Cumberland county. 
This action has been brought in the name of these infant chil- 
dren, against the defendants, Stephen Weakley, Daniel Kauff- 
man and Philip Breckbill, citizens of Cumberland county. It 
is an action on the case. The declaration set forth : 

** The plaintiffs are citizens of the State of Maryland, and 
were owners of twelve certain negroes, who, by the law of Ma- 
ryland were held to labor and service by the plaintiffs. That 
in October, 1847, the said twelve negroes made their escape 
from the plaintiffs, and came into Cumberland county, Pa., 
where the plaintiff, by the Constitution and laws of the United 
States, had a right to pursue and arrest, and take said fugitives 
and cause them to return to their owners in Washington county, 
; Maryland. But the defendants well knowing the premises, and 
contriving and fraudulently intending to deprive the plaintiff of 
the labor and services due to them by said fugitives, did tortu- 
ously and illegally harbor and conceal the said twelve negroes, 
knowing them to be fugitives from labor, and enticed, perswad- 
ed and assisted them to escape from and leave the labor and 
service of the plaintiff, and obstructed and hindered him from 
| seizing, arresting, and recovering said slaves, whereby they 
were wholly lost to the plaintiff. 

3. The second count of the declaration charges the defend- 
ants with illegally enticing, persuading, procuring, aiding and 
: assisting said twelve negroes to absent themselves from and 
| wholly to leave and escape the service and labor of plaintiffs. 

3. The third count, after stating the ownership and escape 
of the slaves, substantially as in the first, and the right of plain- 
tiff to pursue and reclaim them, charges, that the defendants, 
well knowing the premises, illegally and fraudulently harbored 
and concealed them, whereby they escaped from the labor, &e. 
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Damages laid at $26,000. To these charges the defendants 
have pleaded that they are not guilty. 

And whether they are guilty or not of the conduct so charged, 
is the question which it is your duty to decide, under the in- 
structions of the court, as to the law. 

The Judge here read from his charge to the jury, in a late 
ease tried at Pittsburg, Van Meter vs. Mitchell, 7 Law Journal 
Penn’a., page 116 to 118. 

“To men of your intelligence, it is perhaps unnecessary to 
remark, that in order to discharge the duty you have sworn to 
perform of rendering a true verdict on the issue presented to 
you; the law of the land as stated to you by the court and ap- 
plied by you to the facts of the case, constitute the only ele- 
ments of such a verdict. No theories or opinions which you or 
we may entertain with regard to liberty or human rights, or the 
policy or justice of a system of domestic slavery, can have a 
place on the bench or in the jury box. We dare not substitute 
our convictions or opinions, however honestly entertained, for 
the law of the land. 

‘“‘ The extradition of criminals or slaves, escaping from one 
country to another, has generally been considered a matter of 
comity and not of right ; and the common law and law of na- 
tions, which refuse to deliver up persons guilty of mere political 
offences, most probably have borrowed this principle from the 
Jewish code. Deut. chap. 23, v. 15th: ‘ Thou shalt not de- 
liver unto his master the servant which has escaped from his 
master unto thee, &c.”’ 

“The institutions of the Jews, while they tolerated slavery 
and would not permit the harboring or concealing of the slave 
of the one Jew by another, nevertheless forbade their extradi- 
tion when they escaped into Judea from a gentile or foreign 
nation. And therein our own laws are assimilated to theirs. 
While we would not deliver up slaves escaping from foreign na- 
tions, the people of these United States, as one people, uni- 
ted under a common government, have bound themselves by 
the great charter of their Union, to deliver up slaves escaping 
from one State into another. ‘ Whatever may be our private 
opinions, (says Chief Justice Tilghman,) on the subject of slave- 
ry, itis well known that our Southern brethern would not have 
consented to become parties to a Constitution, under which the 
United States have enjoyed so much prosperity, unless their 

roperty in slaves had been secured. This Constitution has 
Senn adopted by the free consent of the people of Pennsylvania, 
and it is the duty of every man to give it a fair and candid con- 
struction and carry it into full force and effect.” 

The provision of the Constitution, Art. 4th, sec. 3d, as is 
follows : 
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“‘ No person held to service or labor in one State under the 
laws thereof, escaping into another, shall, in consequence of any 
law or regulation thereof, be discharged from such labor or ser- 
vice, but shall be delivered up ‘on claim of the party to whom 
such service or labor may be due.’ It declares also, Art. 6, 
sec. 2, “that this Constitution and the laws of the United 
States, made in pursuance thereof, shall be the supreme law of 
the land, and the Judges of every State shall be bound thereby, 
anything in the Constitution or laws of any State to the contra- 
ry notwithstanding.’ 

‘By virtue of this clause of the Constitution the master 
might have pursued and arrested his fugitive slave in another 
State, he might use as much force as was necessary for his re- 
clamation, he might bind and secure him so as to prevent a 
second escape. But as the exercise of such a power, without 
some evidence of legal authority, might lead to oppression and 
outrage, and the master, in the exercise. of his legal rights, 
might be obstructed and hindered, it became necessary for Con- 
gress to establish some mode by which the master might have 
the form and support of legal process, and persons guilty of 
improper interference with his rights might be punished. For 
this purpose the Act of Congress of 12th February, 1793, was 
passed. By the 3rd section of this act, the master or his agent 
is empowered to seize and arrest the fugitive and take him be- 
fore a Judge or Magistrate, and having proof of his ownership, 
obtain a certificate, which should serve as a legal warrant for 
removing the fugitive. 


“The 4th sec. describes four different offences: 1st, know- 
ingly and wilfully obstructing the claimant in seizing or arrest- 
ing the fugitive; 2d, rescuing the fugitive when so arrested; 
3d, harboring; 4th, concealing such a person after notice that 
he is a fugitive from labor.”’ 

2 McLean, 608—“ Under this statuté you will observe that 
a penalty of five hundred dollars is incurred for harboring or 
concealing a fugitive, which the party injured may recover; 
but the present action is not for this penalty. In this suit, the 
plaintiff is only entitled to recover the damages he has actually 
sustained by the acts of the defendants. You will first deter- 
mine whether the proof, under the principles here laid down, 
entitle the plaintiffs to recover. And if they be so entitled, you 
will then have to consider the amount of damages. 

In order to entitle the plaintiffs to your verdict, they must 
have proved to your satisfaction : 

1. That the slave or persons held to labor, mentioned in the 
declaration, or some of them, were by the laws of Maryland, 
the property of the plaintiff—or as the statute expresses it, that 

















164 AMERICAN LAW JOURNAL. 


[Secretion of Fugitive Slaves. ] 


their labor and services were due to the plaintiff for life or a 
term of years. 

2. That these persons so held to labor escaped to the State 
of Pennsylvania. 

3. That the defendants or some of them, aware of these facts 
(having notice or knowledge that the persons harbored or con- 
cealed were fugitives from labor,) did harbor or conceal them 
contrary to the true intent and meaning of the statute. 

4. And if you find these facts in favor of plaintiff, the amount 
of the damage, injury or loss, sustained by the plaintiff in con- 
sequence of such harboring or concealing. 

On the first two points, there is no contradictory testimony. 
But while the escape of the twelve negroes has not been dispu- 
ted, the defendant’s counsel contend that the facts as proved 
do not show that the fugitives were slaves, or the property of 
the plaintiffs, but on the contrary that they were free. 

That the fugitives were the property of Shadrach §. Oliver, 
at the time of his death, and that the plaintiffs, his children, 
became their owners by succession, has not been controverted ; 
but it is contended that the negroes had become free by the act 
of the plaintiffs. 


Ist. By taking them to the State of Maryland contrary to 
a law of that State. 

2d. By voluntarily bringing them into the State of Pennsyl- 
vania. 

But as the proof on this subject rests entirely on the evidence 
given by plaintiffs, and has not been contradicted, the counsel 
have consented, at the suggestion of the court, that the ques- 
tions of law arising thereon shall be reserved for future consid- 
eration if necessary. 


You will therefore proceed to consider this case as if the 
court had instructed you, that these objections do not affect the 
plaintiffs’ title, and find your verdict on the other point—andif 
on that you find for the plaintiffs we will endeavor to put the 
case in the shape of a special verdict, so that the case may be 
reviewed if necessary. 


The question to which your attention will be chiefly directed 
is, whether the defendants, or either of them, have harbored or 
concealed the fugitives contrary to the true meaning of the act 
of Congress. 


For this action is upon the statute, and could not be sustain- 
ed at common law. The statute gives not only an action fora 
penalty of $500 against the person offending against it, but 
also an action on the case for the special injury which may have 
accrued to the master or owner. But in this action the plain- 
tiff must show not only that the defendant’s have acted contra- 
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ry to the statute, but that loss, damage or injury has been 
caused to the plaintiffs by such illegal interference. 

The act of congress contemplates pursuit and recapture, and 
the conduct prohibited is such as tends and is intended to hin- 
der, obstruct or prevent such reclamation. In case of a rescue 
of a captured fugitive, or of an illegal interference to hinder 
such recapture, when the master had it in his power to effect it, 
the defendant would be liable not only to the penalty, but also 
to pay the full value of the slave thus rescued and even primi- 
tive or exemplary damages, as in other actions for a tort. But 
where the offence alleged is harboring or concealing, the plain- 
tiff, if he would recover more than nominal damages, must show 
that the slave was lost to him in consequence of such illegal 
harboring or concealing. In the case of the harboring of an 
apprentice who had left his master, the common law gave an 
action on the case to the master, because it considered it a 
wrong or injury to the master that his neighbor should encour- 
age or protect his absconding apprentice, instead of sending 
him back to his master. 

But the principles of natural or national law, drawn proba- 
bly from the Jewish code, did not require that a slave who had 
escaped from bondage, or one charged with merely political of- 
fences, should be delivered up. Hence, if these States had 
continued to be independent governments, foreign to each 
other, or without any political connexion or union, the State of 
Pennsylvania would not have been bound to deliver up a fugi- 
tive slave, nor could an action have been maintained by a citi- 
zen of a foreign State against a citizen of this State, for har- 
boring or concealing the fugitive. But one of the great objects 
of this Union, and the Constitution, which we are bound to 
support, and which is the supreme law of the land, is to make 
us in many respects one people or nation. And itis well known 
that the Southern States would not have become parties to this 
Union but for the solemn compact of the other States to pro- 
tect their rights in this species of property. 

The constitution, and these laws enforcing it, are binding on 
the conscience of every good citizen and honest man, so long as 
he continues to be a citizen of the United States or of Penn- 
sylvania, while Pennsylvania continues to be a member of the 
Union. Those who are unwilling to acknowledge the obliga- 
tions which the law of the land imposes upon them, should 
migrate to Canada, or some country whose institutions they 
prefer, and whose institutions do not infringe upon their tender 
consciences. But while they claim the benefits of the Union, 
they cannot repudiate its obligations. The people of Pennsyl- 
vania are opposed to the institution of slavery, and have abol- 
ished it within their borders. 
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But they acknowledge the right of other States to make their 
own institutions, and the obligation imposed upon us to regard 
the solemn compact which we have made with the sister States. 
And however it may suit the taste of a few individuals to de- 
nounce the compromises of this Union as “ odious ;’’ Pennsyl- 
vanians both see and feel the impolicy and folly of making their 
territory a city of refuge for the refuse population of other 
States. We resent the conduct of other nations who cause their 
white paupers and criminals to be transported into our cities, 
and have in some instances compelled them to be returned to 
their own governments ; and our compact with our sister States 
does not compel us to submit to such grievance from them. It 
would seem, therefore, to be as inconsistent with our true poli- 
cy, 2s it is with our solemn obligations to our fellow citizens of 
the Southern States of the Union, to encourage the immigration 
of fugitives, or interfere with their covenanted right of recla- 
mation. Much has been said during the discussion of this case 
by learned counsel, on this unfortunate subject of slavery, as 
one which has perverted the moral sentiments of many of our 
citizens, both North and South, and originated peculiar notions 
hostile to the stability of this Union. But if such be the case, 
as I hope it is not, I think it due to the good citizens of Penn- 
sylvania to state my belief, that the moral disease engendered 
by this morbid epidemic has infected but a small number. Con- 
ventions for plotting disunion (which would be certainly followed 
by civil war and bloodshed,) for defiling the graves and malign- 
ing the memories of the patriots of the Revolution, for reviling 
and denouncing the officers of our government, and all those 
who support and uphold our institutions, have hitherto met with 
little encouragement from any persons who profess a regard for 
religion, morality, or the law of the land. It is, perhaps, too 
true that some attempts have been made to excite violent and 
armed opposition to the execution of the laws, and to murder 
its officers ; but we are happy in believing that such incendiary 
doctrines find no lodgement in the minds of our citizens, and 
the apostates who madly propagate them will meet with but lit- 
tle success here. The good citizens of Pennsylvania are op- 
posed to slavery, but they revere the Constitution and laws of 
their country. Since the days of Franklin, associations have 
existed among the philanthropists and true friends of humanity, 
to protect the colored man from the oppressive grasp of the kid- 
napper, and elevate his character; but these friends of religion 
and humanity have no connection with those unhappy agitators 
who infest other portions of the Union, and, with mad zeal, are 
plotting its ruin. The time has not yet come when the jury 
box will be contaminated by men whose moral perceptions are 
so perverted by a strange hallucination, that they will not ren 
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der a true verdict, according to their oaths and the law of the 
land. 

I have been led to make these remarks, because the subject 
has been brought to your attention in the course of the argu- 
ment, and by the reports of meetings and conventions which 
must have met your eyes in every newspaper since the com- 
mencement of this trial. But I desire that you will not suffer 
any prejudice to arise in your minds to affect either of the par- 
ties in this case. With what may be the “peculiar opinions” 
of the defendants, youhave no concern. They are free to en- 
tertain any opinions they may choose to adopt, and are on trial 
only for their acts. 

They are charged with having done acts contrary to law and 
are entitled to your verdict, unless the plaintiffs have given sat- 
isfactory evidence to show that they have transgressed the law 
to the injury of the plaintiffs. 

The right of the plaintiffs to support this action, as I have 
already stated, depends on the act of Congress, and not on the 
principles of the common law. And although the declaration 
does not say the offence was committed against the statute, we 
must look to it for the definition of the offence, with which the 
defendants are charged. In assisting you in this investigation, 
I shall only state the general principles of the law applicable to 
the case. For the testimony is so contradictory, that the court 
cannot assume anything as proved, without trespassing on your 
peculiar province of deciding contested facts and passing on the 
credibility of conflicting witnesses. 

As to the nature of the harboring and concealing (which is 
the substance of the complaint in this case,) and which subject 
the defendants to liability in this form of action, I shall repeat 
the observations made on a former occasion : 

1st. What is meant by “ notice,” and 2nd, what constitutes 
harboring. 

On the first point, the court has been relieved from much dif- 
ficulty, by a late case tried before Mr. Justice McLEAn, in 
Ohio, and which has been affirmed in the Supreme Court of the 
United States, see Vanzant vs. Jones, 24 McLean, and same 
case, 5th Howard, 216. In that case it was decided that the 
word “ notice,’”’ as used in this act, means knowledge; that it 
is not necessary that a specific, written, printed or verbal no- 
tice from the owner, be brought home to the defendant, but 
that it is sufficient if the evidence show, that he knew the per- 
son he harbored or concealed, was a fugitive from labor. 

The word harbor is defined by lexicographers by the words 
to entertain, to shelter, to secure, to secrete. It evidently has 
various shades of meaning, not exactly expressed by any sy- 
nonyme. It has been defined in Bouvier’s Law Dictionary, 
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“to receive clandestinely, and without lawful authority, a per- 
son for the purpose of concealing him, so that another, having 
the right to the lawful custody of such person, shall be deprived 
of the same.’’ ‘This definition is quoted in the opinion of the 
court as delivered by Mr. Justice WoopBuRY, in Jones vs. Van- 
zandt, 5 Howard 227, but without the intention of affirming 
either the authority of the book, or the correctness of the defi- 
nition. For although the word may be used in the complete 
meaning there given to it, it does not follow that all these con- 
ditions are necessary elements in its definition. Receiving and 
entertaining a person clandestinely, and for the purpose of 
concealment, may well be called harboring, as the word is 
sometimes used. Yet one may harbor without concealing. He 
may afford entertainment, lodging and shelter to vagabonds, 
gamblers and thieves, without the purpose or attempt at con- 
cealment, and it may be correctly affirmed of him, that he har- 
bors them. 

The act of Congress, by using the terms ‘ harbor or conceal,’ 
evidently assumed that the terms were not synonymous, and 
that there might be a harboring without concealment. The act 
seems to be drawn with great care and accuracy, and bears no 
marks of that slovenly diction which sometimes characterizes 
acts of Assembly, where numerous synonymes are heaped to- 
gether, and words are multiplied only to increase confusion and 
obscurity. But neither in legal use or in common parlance, is 
the word ‘harbor precisely defined by the words entertain or 
shelter. It implies impropriety in the conduct of the person 
giving the entertainment or shelter, in consequence of some 
imputations on the character of the person who receives it. An 
inkeeper is said to entertain travellers and strangers, not to 
harbor them ; but may be accused of harboring vagabonds, de- 
serters, fugitives or thieves; persons whom he ought not to 
entertain. 

It is too plain for argument, that this act does not intend to 
make common charity a crime, or treat that man as guilty of 
an offence against his neighbor, who merely furnishes food, 
lodging or raiment, to the hungry, weary or naked wanderer, 
though he be an apprentice or a slave. On the contrary, it 
contemplates not only an escape of the slave, but the intention 
of the master to reclaim him. It points out the mode in which 
this reclamation is to be made, and it is for an unlawful inter- 
ference or hinderance of this right of reclamation, secured to 
the —e by the Constitution and laws, that penalty is im- 

osed. 

: The harboring made criminal by this act, then, requires some 
other ingredient besides a mere kindness, or charity rendered 
to the fugitive. The intention or purpose which accompanies 
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the act, must be to encourage the fugitive in his desertion of 
his master, to further his escape and impede and frustrate his 
reclamation. ‘* The act must evince an intention to elude the 
vigilance of the master, and be calculated to obtain the object.” 
2 McLean, 608. 


This mala mens, or fraudulent intent required by the act to 
constitute illegal harboring, is not to be measured by the reli- 
gious or political notions of the accused, or the correctness or 
perversion of his moral perceptions. Some men may conceive 
it a religious duty to break the law, but the law will not receive 
that as an excuse. 


If the defendant was connected with any society or associa- 
tion for the purpose of assisting fugitives from other States, to 
escape from their masters, and in pursuance of such a scheme, 
afforded this shelter and protection to the fugitive in question, 
he would be legally liable to the penalty of this act, however 
much his conscience or that of his associates might approve his 
conduct. 

The difference between the action for the penalty and the ac- 
tion on the case, is this: The defendants might be liable for the 
penalty if they illegally harbored and concealed the fugitives, 
even though the master may have afterwards reclaimed them. 

But in an action on the case for damages, the plaintiffs must 
show that the slaves were lost to him through the illegal inter- 
ference of the defendants, or that some other appreciable loss, 
injury or damage was suffered by him in consequence thereof. 
In the first case he would recover the whole value of the slaves 
as damages; in the latter, only to the amount of loss or actual 
damage which he shows he has suffered. 

Tn answer to a point put by the defendant’s counsel, as fol- 
lows : 

“That if the jury shall believe that before the negroes came, 
or were brought by George Cole to Kauffman’s barn, they had 
eluded the pursuit of the owner and his agent, the plaintiffs are 
not entitled to recover.” 


The Judge remarked, that in the abstract, this point was 
true—but it did not become the defendants to say—if it be 
proved that they harbored or concealed the slaves, or carried 
them off in their wagon, that they did not thus assist the slaves 
in eluding the pursuit of their owners and frustrate their efforts 
to reclaim them—as much so as if a person carried off another’s 
horse, and when he reached a certain stage, delivered him to a 
comrade, who in turn delivered him to another, by which the 
property became entirely lost to the owner—no one would doubt 
the responsibility. 

Have you evidence to satisfy your minds that the defendants, 




















170 AMERICAN LAW JOURNAL. 


[Secretion of Fugitive Slaves. ] 


or any of them, harbored or concealed the fugitives mentioned 
in the declaration ? 

Did they do this, knowing them to be fugitives from labor and 
to further promote their escape from the pursuit or reclamation 
of their masters ? 

Did they, by such harboring and concealing, cause the escape 
of the fugitives, or hinder their recapture? If you find these 
facts to be true, your verdict should be for the plaintiffs for the 
value of the slaves, say $3000 and interest, if you see fit to 
add it. 

But the burthen of proof is on the plaintiff, and unless he 
has made out his case by satisfactory evidence, you should find 
for defendants, or for such of them as have not been proved to 
be guilty. You should suffer no prejudice to operate on your 
minds against either party on account of any “peculiar no- 
tions,” either you or they may entertain on the subject of 
slavery. 

In this court, the same equal and exact justice should be me- 
ted out both to master and servant—to slaveholder and aboli- 
tionist. 

With these remarks the case is committed to you. 

The jury, failing to agree, were discharged, standing ten for 
the plaintiffs, and ¢wo for the defendants. 


Supreme Court of New York. 
JOAN V. L. OVERBACH, et al. vs. JOHN M. PATRIE. 


1, A sixth sale reservation, contained in a lease in fee, is void; otherwise, in 
a lease for years or for lives. 

2. Where the payment of such sixth sale is made a condition subsequent, the 
condition is void and the estate stands divested of such condition. 
( This decision applies in principle to the quarter sales contained in the Van Rens- 

selear leases in fee, in the Manor of Rensselaerwyck, and ths Livingston Manor. 


Albany General Term, February, 1850. Present, Justices 
Watson, PARKER and Wrieut. This was an action of eject- 
ment, tried before Mr. Justice WILLARD, at the Albany circuit, 
in October 1847. The suit was brought to recover a farm lying 
in Coeymans in the county of Albany, which the plaintiffs 
deine ie fee. The defendant pleaded the general issue. 

The plaintiffs showed a patent from Queen Anne to Andreas 
Coeymans and others, bearing date the sixth day of August, 
1714, under which the premises in question became the prop- 
erty of Isaac D. Verplanck, who devised all his interest in the 
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same to the plaintiffs on the 26th day of June, 1828. On the 
sixth day of June, 1815, an indenture was executed by which 
the farm in question was leased in fee by said Isaac D. Ver- 
planck to Henry Arnold and James H. Arnold, their heirs and 
assigns forever, in consideration of five shillings and the yearly 
rents, covenants and conditions therein contained. An annual 
rent of seventeen dollars was reserved, after which there was 
the following provision: 

“And the said party of the first part doth hereby further 
save and reserve unto himself, his heirs and assigns, the one 
equal sixth part of all purchase or consideration moneys or 
other things in lieu thereof, arising or that may arise, by or 
from the selling, demising, assigning, or anyhow disposing of 
the said premises hereby granted, or any part thereof, by the 
said party of the second part, his heirs, executors, administra- 
tors and assigns; and when and as often as the same shall be 
sold, demised, assigned or otherwise disposed of; and the said 
party of the second part, for himself, his heirs, executors, ad- 
ministrators or assigns, doth covenant, grant and agree, to and 
with the said party of the first part, his heirs and assigns, that 
he and they will well and truly pay or deliver unto the said 
party of the first part, his heirs or assigns, the said equal one- 
sizth part of the said moneys or other things in lieu thereof, 
arising or which may arise by, from, or out of, every such sale, 
demise, assignment or other disposition aforesaid; and further 
that prior to any such sale, demise, assignment or other dispo- 
sition aforesaid, the said party of the second part, his heirs or 
assigns, shall and will make an offer in writing unto the said 
party of the first part, his heirs or assigns, of the same prem- 
ises or such part thereof, and for such estate therein as the 
said party of the second part, his heirs or assigns shall intend 
to dispose of, specifying the same and the price value or con- 
sideration which the said party of the second part, his heirs or 
assigns is or are willing to take for the same ; and the said party 
of the first part, his heirs or assigns, on his or their part, shall 
within twenty-one days pay or deliver such price value or con- 
sideration, after deducting the said equal sixth part thereof, and 
the arrears for rent, if any there be, unto the said party of 
the second part, his heirs or assigns, they and in such case 
the said party of the second part, his heirs or assigns shall 
and will forthwith after such payment or delivery made, well 
and sufficiently convey and assure unto the said party of 
the first part, his heirs or assigns, the said premises -or the part 
thereof so offered, and for such estate therein as shall have 
been in that behalf specified. Provided, always, that if the 
said party of the first part, his heirs or assigns, shall not within 
the said twenty-one days, for that purpose limited, agree to 
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take and accept the said premises, or the part thereof so offered 
as aforesaid, at such price value or consideration as aforesaid, 
and shall not within the same twenty-one days pay or deliver 
such price value or consideration after such deduction therout 
as aforesaid unto the said party of the second part, his heirs or 
assigns, then it shall be lawfull for the said party of the second 
part, his heirs or assigns, to sell, demise, assign or otherwise 
dispose of the said premises, or the part thereof so offered, 
unto any person or persons whomsover. Provided, nevertheless, 
and these presents are on this express condition, that every sale, 
demise, assignment or other disposition of the said premises 
hereby granted, or any part thereof, by the said party of the 
said second part, his heirs or assigns, to any person or persons 
other than to the said party of the first part, his heirs or as- 
signs, or other than by process or compulsion of law for the 
consideration of money or other things in lieu thereof, shall be 
utterly void and of no effect in law or equity, unless such offer 
thereof shall have been made and not accepted or complied with 
as aforesaid, and unless the said party of the second part, his 
heirs or assigns, or the person or persons to whom such sale, 
assignment or other disposition shall have been made, shall, 
within twenty-one days thereafter, well and truly pay or deliver 
unto the said party of the first part, his heirs or assigns, the 
said equal sixth part of the said price value or consideration 
for which the said premises, or any part thereof, as the case 
may be, shall have been offered to said party of the first part, 
his heirs or assigns, together with all arrears of rent which may 
be their due. 

‘Provided further, and these presents are upon the further 
condition that every sale of said premises, or any part there- 
of, by process of law against the said party of the second part, 
his heirs, executors, administrators or assigns, shall also be void 
and of no effect, unless the purchaser or purchasers thereof 
shall within twenty-one days after such sale pay unto the said 
party of the first part, his heirs or assigns, a sum of money 
equal to one-sixth part of the sum for which the said premises, 
or the part thereof so sold, shall be struck off or sold by virtue 
of such process, to the purchaser or purchasers.”’ 

Then followed a condition against the erection of any mill, 
mill dam, or any other work or building whatsoever, upon any 
kill, creek, stream or run of water, and a prohibition of waste, 
also a provision against cutting and carrying off, for sale, any 
wood or timber. 

There was the usual provision for re-entry in case any of the 
conditions should not be performed and fulfilled. 

It was proved that James Arnold was formerly in possession 
of the land, and claimed to own it, under the said lease, together 
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with James H. Arnold his son, and died in possession nineteen 
or twenty years before the trial. That one Bishop bought from 
the widow of Arnold and her heirs, and went into possession, 
and that defendant bought from Bishop and entered upon the 
farm. That the defendant claimed to hold it by “an everlast- 
ing lease.” 

The counsel for plaintiff did not claim a violation of any 
other condition of said lease, except those relating to the sale 
of said premises by the lessees, &c., the giving notice of in- 
tention to sell, &ec., and reserving the one-sixth part of the 
purchase money on such sale. 

The defendant’s counsel moved for a non suit on the ground 
that the defendant had held adversely more than twenty-five 
years. The court overruled the motion, and defendant’s coun- 
sel excepted. 

The counsel for defendant then renewed his motion for a non 
suit on the following grounds: 

1. That there was no proof of any breach of condition. 

2. That the condition in said lease, for the violation of which 
the plaintiff's claim to recover, manifestly contravenes public 
policy, and is injurious, beyond all doubt, to the interest of the 
State, and is therefore void. 

3. That the said condition is repugnant to the grant of a 
lease held in fee, and is therefore void. 

4. That the condition is in contravention of the terms, or at 
least of the spirit and intention of the statute concerning ten- 
ures. It is, in substance, a fine for alienation and void at com- 
mon law and by statute. 

But the Justice overruled these objections and denied the 
motion, and directed the jury to find a verdict for the plaintiffs; 
to which several decisions the defendant’s counsel excepted.— 
The jury accordingly found a verdict for the plaintiffs, and the 
defendant moved for a new trial. 

A. Taber, for defendant. 

S. Stevens, for plaintiffs. 

By the Court, Parker, Justice.—By the indenture in ques- 
tion, Isaac D. Verplanck reserved the right to receive, and the 
lessees promised to pay one-sixth part of the purchase money, 
whenever the premises should be sold by the lessees, their heirs 
or assigns. He also reserved a pre-emption right to the prop- 
erty, at a deduction of one-sixth of its price or value. The 
plaintiff claimed at the trial, to recover, on the ground that the 
property had been twice sold without paying over the “sixth 
sale’’ reserved; and that in both instances the sales had been 
made without first having offered to sell the farm to the lessor 
on the terms prescribed in the lease. If these were valid con- 
ditions, the forfeiture was incurred and the plaintiffs had a right 
to re-enter. 
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I think the only question here presented is, whether the sixth 
sale reservation was valid. The forfeiture of one-sixth of the 
purchase money was to be incurred whether the sale was made 
to the lessor or to a third person. The lessees could not there- 
fore comply with the conditions of the lease, by first offering to 
sell for a reasonable price to the lessor, they were required to 
go further, and to submit to a sale to him for five-sixths of the 
value. If, therefore, the reservation of the sixth sale was in- 
valid, it follows that the right of pre-emption on such a condi- 
tion, was also void. 

The question is an important one. Reservations of this 
description, general known as “quarter sales,” ‘sixth sales,” 
and ‘tenth sales,’’ have been frequently made in perpetual 
leases in fee. The legal title to hundreds of farms now de- 
pends upon their validity; and though it may be true that for- 
feitures for a breach of such conditions have been rarely enforced, 
the question involved is none the less important in principle.— 
It is perhaps because the claim to the quarter sale has been 
generally compromised for a small sum, much less than the cost 
of testing its validity, that this question has been so rarely, if 
ever, brought before the courts of this State for examination. 

It is claimed, on the part of the plaintiffs, that this question 
has been decided in the late Supreme Court of this State. If 
so, we are bound by such authority, and shall not have occasion 
to discuss the principle. It is important, therefore, that we 
first ascertain whether it is an open question. 

The case principally relied on by the plaintiffs, is Jackson vs. 
Schutz, 18 John. R. 174. That, like this, was an action of 
ejectment to recover possession for an alleged forfeiture of the | 
conditions of a perpetual lease. In addition to the reservation 
of an annual rent, it was provided that in case the party of the 
second part was minded to sell the farm, he should first offer 
the pre-emption to the party of the first part; and that the 
party of the second part should not sell without leave first ob- 
tained from the party of the first part under his hand and seal, 
and on every such sale so obtained, was to pay to the latter a 
tenth part of the money for which said farm should be sold.— 
The lessee assigned the lease and premises without any license 
from the lessors, and without offering the pre-emption and re- 
fusal to them, or paying them the one-tenth of the price of such 
assignment. A verdict was taken for the plaintiff by consent, 
subject to the opinion of the Supreme Court, which gave judg- 
ment for the plaintiff. The judges, however, assigned different 
reasons for their respective opinions. Mr. Justice Parr plac- 
ed his decision upon the ground that all the violated conditions 
werejlawful, and held that a reservation of a tenth sale was 
valid. Chief Justice Spencer said he thought the plaintiff 
was entitled to judgment “on the ground that the condition 
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giving the lessor a right of pre-emption, is a lawful condition; 
and not having been complied with, the forfeiture had been in- 
eurred.”” And he added, ‘that on the other parts of the case 
it was not necessary, nor did he mean to express any opinion.” 
No doubt has been entertained of the correctness of the judg- 
ment rendered in that case, because the condition giving the 
right of pre-emption was lawful. It was not necessary that the 
court should go further and express an opinion upon the valid- 
ity of the other conditions, nor did they doso. I think it clear, 
therefore, that the reasons assigned by Mr. Justice PLATT were 
his own opinion only, and not the opinion of the court. 

This case last cited is the only one I have found in the re- 
ports of this State, where any judge has discussed, or expressed 
an opinion upon, the validity of such a reservation in a lease in 
fee. In all-the other cases, the question has arisen on leases 
for lives or for years. 

In Jackson ex. dem. Schuyler vs. Corlis, 7 John. R. 531, a 
lease for twenty-one years contained a quarter sale reservation 
on which ejectment was brought, the premises having been sold 
under an execution issued on a judgment confessed by the 
lessee. The court held that the covenant applied only to vol- 
untary sales; and it not appearing that the judgment was 
fraudulently confessed, judgment was given for the defendant. 

Jackson ex. dem. Stevens vs. Silvernail, 15 John. 277, was 
ejectment upon a lease for lives, with a covenant not to sell 
without permission of the lessor, and a clause of forfeiture for 
non-performance of covenants; and it was decided that a lease 
of part of the premises for twenty years was not a breach of 
the covenant, and that nothing short of an assignment of the 
whole estate would work a forfeiture. It was also held that a 
sale of the whole premises under a judgment and execution 
would not work a forfeiture, there being no fraud or collusion 
on the part of the lessee. 

Jackson ex. dem. Livingston vs. Groot, 7 Cowen R. 285, was 
also ejectment upon a lease for lives, and the only question was 
whether the premises were forfeited by violating the covenant 
of tenth sale. The court held the covenant valid and that it 
extended to every voluntary alienation, whether by the lessee 
or his assigns. 

The next case was that of Jackson ex. dem. Livingston vs. 
Kipp, 3 Wend. R. 230, which was also ejectment upon a lease 
For lives, where the Supreme Court reiterated the doctrine that 
a fifth sale covenant was not broken by a bona fide sale of the 
premises under an execution. 

In Livingston vs. Stickles, 8 Paige R. 398, it was covenanted, 
in a lease for lives, that the lessee should not dispose of his es- 
tate without the written consent of the lessor, and that on every 
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such sale he should pay to the lessor the tenth part of the pur- 
chase money. The lessee contracted to sell the premises, in- 
demnifying against the lessor’s claim for the tenth sale, and the 
purchaser took possession, paid the principal part of the pur- 
chase money to the lessee, but received no actual transfer of 
title. A bill filed to enforce the payment of the tenth sale 
was dismissed by the chancellor, on the ground that the remedy, 
if any, was at law and not in equity. In giving his opinion, 
the chancellor said, “‘1 prefer to put my decision in this case 
distinctly upon the ground, that these agreements in the nature 
of fines upon alienations, are inconsistent with the spirit of our 
free institutions and injurious to the community. And although 
this court has no right to interfere with such contracts, so far 
as the laws of the State sanction their validity, it ought not to 
interpose its extraordinary jurisdiction to enforce the rights of 
the landlord, in cases where he has not by his contract secured 
to himself a legal right, as contra-distinguished from an equi- 
table claim, to enforce a hard bargain for which the law gives 
him no right of action.’’ ‘That decree was affirmed in the Court 
for the Correction of Errors, 7 Hill, 255, upon the ground that 
the lessor’s right to be paid the tenth sale was incomplete, the 
lessee not having parted with his legal interest in the premises, 
and that the former was entitled to no aid in equity. In giving 
his opinion in the Court of Errors, Ch. J. NELSON remarked, 
that ‘‘these covenants, though in restraint of alienation, have 
been repeatedly held lawful and binding upon landlord and ten- 
ant,’’ and cited Jackson vs. Silvernail, 15 John. R. 278; Jack- 
son ys. Schutz, 18 John. R. 174, and Jackson vs. Kipp, 3 Wend. 
230. And again, he said (page 257,) that “in Jackson vs. 
Schutz, 18 John. R. 174, the covenant was a good deal discus- 
sed and its legality established.”’ These general remarks, 
without a careful examination of the cases thus cited, might 
create a very erroneous impression. I have already shown that 
Jackson vs. Schutz decides nothing as to the legality of sucha 
covenant; and that all the other cases cited arose on leases for 
lives or for years. As the case of Livingston vs. Stickles did 
not arise on a lease in fee, it was not necessary for the learned 
Chief Justice to distinguish between the case of Jackson vs. 
Schutz and the other reported cases. 

I have thus reviewed all the cases in the reports of this State, 
where suits have been brought to enforce a forfeiture of the 
land for non-payment of quarter, sixth and tenth sales. In 
every instance, the suit was brought upon leases for lives or for 
years, with the single exception of Jackson vs. Shutz, where 
the question was on a lease in fee. In Livingston vs. Stickles, 
the chancellor said, ‘these covenants and conditions in restraint 
of the alienation of leasehold property have been sustained by 
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the courts, while they have been considered absolutely void in 
conveyances in fee.” It is evident this language was used by 
the chancellor with reference to the lease for lives then before 
him, and that he did not intend to include leases in fee in the 
general term “leasehold property.” 

It is now well settled, and was conceded on the argument, 
that reservations in the nature of fines upon alienation are valid 
in leases for lives and for years; but even in such leases, our 
courts have always held, as appears by the cases above cited, 
that nothing short of a violation of the covenant on the most 
literal and rigid interpretation, would subject to a forfeiture.— 
Nor have the English courts been less solicitous to protect 
against such injustice. See Crusoe vs. Bugby, 3 Wils. 234; 2 
Wm. Bl. 776; Doe vs. Hogg, 4 Dowl. & Ryl. 226; Fox vs. 
Swan, Styles, 482; Doe vs. Bevan, 3 Maul & Sel. 353; Doe 
ys. Carter, 8 Durn. & East. 57, 300; Doe vs. Powell, 3 Barn. 
& Cres, 308; Doe vs. Payne, 1 Stark. R. 86; Platt on Cov. 
407, 414; Church ys. Brown, 15 Ves. 265. 

Having come, therefore, to the conclusion that the question, 
whether such a condition is valid in a lease in fee has not been 
decided in this State, I proceed to examine it on its merits by 
the test of common law rules and statutory enactments. 


It is first necessary to understand the precise legal character 
of the instrument in which the sixth sale was reserved. We 
speak of it ordinarily as a lease, and we call the parties to it 
lessor and lessee. This is proper, because a perpetual annual 
rent is reserved, with the right of re-entry for non-payment.— 
But these words do not convey an adequate idea of it. It isa 
grant of an estate of inheritance, or a fee simple. The con- 
veyance was to the party of the second part, his heirs and as- 
signs forever. The words of perpetuity necessary, as the law 
stood at the date of the instrument, to convey an estate of in- 
heritance, were thus used. ‘Tenant in fee simple is he who 
hath lands or tenements to hold to him and his heirs forever,” 
Litt. Ten. 1. It is not a fee simple absolute, but a fee simple 
conditional—the estate depending on conditions subsequent. 


Blackstone says, 2 Black. Com. 81, “If a man grant an es- 
tate in fee simple, reserving to himself and his heirs a certain 
rent; and that if such rent be not paid at the times limited, it 
shall be lawful for him and his heirs to re-enter and avoid the 
estate. In this case, the grantee and his heirs have an estate 
upon condition subsequent, which is defeasible if the condition 
be not strictly performed.’’ And this definition is now substan- 
tially recognized by the Revised Statutes, 1 R. 8. 717, which 
provides that “every estate of inheritance, notwithstanding 
the abolition of tenures, shall continue to be termed a fee simple 
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or fee.” When not defeasible or conditional it is termed a fee 
simple absolute.” 

The estate conveyed is also a freehold, that term applying 
equally to an estate of inheritance and an estate for life, 4 
Kent Com. 23; 2 Bl. Com. 8 n. 4. 

1. It is objected that the condition was repugnant to the 

ant of a leasehold estate in fee in the same instrument, and 
is therefore void. 

“Conditions are void when they stipulate for what is repug- 
nant to the language of the grant; as that a man who isa 
lessee to him and his assigns shall not assign; or, that which is 
repugnant to the estate; as that a tenant in tail shall not suffer 
a common recovery; or, that which is against the policy of the 
law; as an unreasonable restraint on trade, on marriage, on the 
power and right of alienation or a stipulation which is immoral,” 
2 Preston on Abstracts of Title, 193. 

The general rule on this subject is thus stated by Chancellor 
Kent: ‘Conditions are not sustained when they are repugnant 
to the nature of the estate granted, or infringe upon the essential 
enjoyment and independent rights of property, and tend mani- 
festly to public inconvenience. A condition annexed to a con- 
veyance in fee or by devise, that the purchaser or devisee should 
not alien, is unlawful and void. The restraint is admitted in 
leases for life or years; but it is incompatible with the abso- 
lute right, appertaining to an estate in tail or in fee. If the 
grant be upon condition that the grantee shall not commit 
waste, or not take the profits, or his wife not to have her dower, 
or the husband his curtesy,”’ the condition is repugnant and 
void, for these rights are inseparable from an estate in fee, 4 
Kent Com. 131. Lord Coke says this rule applies to a devise, 
“grant, release, confirmation, or any other conveyance whereby 
a fee simple doth pass,” Co. Litt. 223, a. And that the case 
put by Littleton of a feoffment of land is only by way of ex- 
ample; “for if a man be seized of a signory, or a rent, or an 
advowson, or common, or any other inheritance that lieth in 
grant, and by his deed granteth the same to a man and to his 
heirs upon condition that he shall not alien, it is void,’ Co. 
Litt. 223. 

The rule is laid down in Sheppard’s Touchstone, as follows: 
“Tf the condition be that the feoffee or grantee shall not alien 
the thing granted, to any person whatsoever, or that if he do 
80 alien to any person, that he shall pay a fine to the feoffor, 
these conditions are void as repugnant to the estate,” Shep. 
Touch. 129; Co. Litt. 223. 

It was indeed held that a grantee might be restrained from 
alienating for a particular time, 2 Leon. 82; 3 Leon. 182; and 
to a particular person named in the conveyance, 1 Shep. Touch. 
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129. But Chancellor Kent thought it very questionable whether 
even such a condition would be held good at this day, 4 Kent 
Com. 131. In Bragg vs. Tanner, decided in B. R. 19 Jac. 1 
1622, it was held by Justice Dodridge and Chamberlain, that if 
a feoffment be on condition that if the feoffee alien, he shall 
pay £10 to the feoffor, that this is a good condition. But the 
Ch. Justice and Justice Houghton held the contrary, “for 
then this shall be a circumvention of the law.’ The manu- 
script case is referred to in Shep. Touch. 129. In case of 
leases for lives and for years, the restraint is permitted, be- 
cause by the provisions of the lease the property is to revert to 
the lessor at the expiration of the term, Co. Litt. 223, a. 

In the case under consideration the whole estate was granted 
in fee. None remained in the grantor. He retained no inter- 
est on which a judgment would have been a lien. Payn vs. 
Beal, 4 Denio, 405. This case overrules that of The People 
vs. Haskins, 7 Wend. 463, where a contrary doctrine was held. 
The same question had been discussed but not decided in the 
late Court for the Correction of Errors, in Huntington vs. Fork- 
son, 6 Hill, 149. 

It is said that in this case the estate may be terminated by 
the re-entry of the grantor for non-payment of rent. But it 
is no estate in the grantor, that he may by possibility have the 
right to re-enter for breach of a condition subsequent. “If A. 
has only a possibility of reverter, as in the case of a qualified 
or conditional fee at common law, he has no reversion, 4 Kent 
Com. 353; 2 Preston on Abstracts, 83. To authorize him to 
impose a restraint upon alienation, he must have a right to the 
reversion of the estate by its limitation, which Littleton calls a 
condition in law, Litt.§ 380; 1 Just. 234; 2 Black. Com. 155. 
In the latter case the estate reverts when the contingency hap- 
pens, without any act done by the person in expectancy. In 
the former case the law permits the estate to endure beyond 
the time when such contingency happens, unless the grantor or 
his heirs or assigns take advantage of the breach of the condi- 
tion and make either an entry or a claim in order to avoid the 
estate, Litt. $347; 4 Kent Com. 125. 

There is no difference in principle between a condition that 
the lessee in fee shall not convey, and a condition that, when 
he conveys, he shall pay to the lessor one-sixth of the purchase 
money. Both are in restraint of alienation. The first controls 
absolutely the whole estate, the last but one-sixth part of it.— 
When the farm shall have been six times sold, its whole value 
will be surrendered, though every condition shall have been per- 
formed. Such conditions differ only in degree. If the latter 
could be sustained, it would only be encouraging an evasion of 
the rule that declares the former void. 
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I do not think it necessary to enquire what was the common 
law of England on this subject previous to the passage of the 
statute of guia emptores, Ke. in 1290, 18 Ed. 1 ch. 1; or if the 
common law was modified by that act, whether that act was 
ever in force in this country, 1 R. L. 41; 18 John. R. 179.— 
The statute quia emptores was virtually re-enacted in this State 
in the first section of the act concerning tenures, passed 20th 
of February, 1787, which enacts that “it shall forever hereaf- 
ter be lawfal for ev ery freeholder to give, sell or alien the lands 
or tenements whereof he or she is or at any time hereafter shall 
be seized in fee simple, or any part thereof, at his or her plea- 
sure, so always that the purchaser shall hold the lands or tene- 
ments so given, sold or aliened of the chief lord, if there be 
any, of the same fee, by the same services and customs by 
which the person or persons making such gift, sale or alienation 
before held the same lands and tenements.” The common law 
exists here under the same statutory modification as in England. 

I think, therefore, that the whole estate having been granted 
in fee, the restraint imposed upon alienation was repugnant to 
the grant and is void, and the void condition being a condition 
subsequent, the estate stands divested of the condition, 1 Shep. 
Touch. 129: 3 Com. Dig. 97, condition D.; 5 Co. Litt. 226 b. 
2238 a. 

2. It is also insisted by the defendant’s counsel that the 
sixth sale reservation was a fine for alienation in contravention 
of the act abolishing fines for alienation, and was therefore 
void. 

Fines for alienation were abolished in England in 1660, by 
12 Chas. 2 chap. 24. The only exceptions made by that sta- 
tute were of the king’s tenants 7x capite and of the tenure by 
“copy of court roll,” usually called “copy hold estates.’’— 
That tenure was founded on immemorial custom, which was 
different on different manors, and has never existed in this 
country. Even in copy hold estates, the fine upon alienation is 
now limited in England to two years improved value of the es- 
tate, 2 Black. Com. 77; 2 Ch. R. 134. At the time of the 
passage of that statute, this State was a Dutch province, and 
did not become an English colony till 1664. The second act 
of the first colonial legislature ever held in the province was 
designed to divest tenures of all feudal incidents, and especially 
all fines and restraints upon alienation. It was passed in April 
1691, and provided “That all lands and heritages within this 
province and dependencies, shall be free from all fines, licences 
upon alienations, and from all heriots, wardships, liveries, prim- 
iers, seizins, year and day and waste escheats, and forfeiture 
upon the death of parents and ancestors, natural, unnatural, 
casual and judicial, and that forever; cases of high treason 
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only excepted,” Bradford Colonial laws 1,4. But that act was 
six years afterwards repealed by the English crown. In 1787, 
however, on the organization of the State government, the 
‘“‘act concerning tenures” was passed, by which all feudal ser- 
vices and incidents were abolished by name, and which provided 
that “‘all fines for alienations, seizures and pardons for aliena- 
tions, tenure by homage and all charges incident or arising by 
reason of wardship livery, &c. &c., shall be and hereby are like- 
wise declared to be taken away and discharged, from the said 
30th day of August, 1664.” 

This statute was in operation when the lease in question was 
executed. It was repealed by the Revised Statutes, 3 R. §S. 
129, and sections 3 and 4, 1 Revised Statutes, 714, were sub- 
stituted in its place. The third section declares all lands with- 
in this State to be allodial, subject only to the liability to 
escheat, and that the entire and absolute property is vested in 
the owners according to the nature of their respective estates, 
and that all feudal tenures of every description, with all their 
incidents, are abolished. The 4th sec. provides that the abol- 
ishing of tenures should not take away or discharge any rents 
or services certain, which had been or might be created or re- 
served, &c. The very learned and able revisers expressed the 
opinion that the act of 1787 was unnecessary, and that no feu- 
dal tenures had existed here before its enactment, Reviser’s 
notes, 3 R. 8. 2d ed. 564. The correctness of this opinion was 
questioned on the argument by the defendant’s counsel, who 
claimed that feudal tenures had existed here and were of Dutch 
origin, 1 O’Callaghan’s Hist. New Neth. 117, 118 120, 127, 
197, 201, 235, 256, 325, 326, 435-6, 445-6, 456, 466; 2 id. 
250-1, 179; Hallam’s Middle Ages, vi. ch. 2, part 1, p. 76, 
80, 352, note; Schiller’s Revolt of Neth. ch. 1 and 2; 1 Robert- 
son, 188, &c. n.; 8 Litt. Ten. §185; 2 Black. Com. 54; Jac. 
Law Dice. title “‘Court’s Baron,” “Purveyor.” Hallam’s Mid. 
Ages, 6 ch. 2 part, p. 352; id. 80, 424, 90, 78. If the act of 
1787 was unnecessary, the provision of the Revised Statutes, 
abolishing all feudal tenures of every description, with all their 
incidents, must have been equally so. 

It is insisted that the sixth sale reservation is not a “fine 
for alienation’? within the language of the act of 1787; and 
that the statute was intended to apply only to such fines as are 
incident to feudal tenure, and not to a sum of money agreed to 
be paid by a purchaser on a subsequent sale. Sheppard says, 
“a fine was taken for an income or a sum of money paid at the 
entrance of a tenant into his land,’ Shep. Touch. 1. A fine 
for alienation was originally an attendant or consequence of 
tenure by knight service. The fine became due to the lord for 
every alienation, whenever the tenant had occasion to make 
over his land to another, 2 Black. Com. 55. 
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If not technically a fine upon alienation, the sixth sale res- 
ervation is in the nature of a fine upon alienation. Such is the 
language generally used by our courts with reference to such 
a condition. If there were no feudal tenures nor their inci- 
dents here, then that part of the act of 1787, abolishing fines 
for alienation, has no practical application, unless it applies to 
a condition like this. When Sheppard says, ‘if the condition 
be that if the feoffee do alien he shall pay a fine to the feoffor, 
the condition is void,’ 1 Shep. Touch. 129, he certainly uses 
the word as applicable to a sum of money agreed to be paid on 
alienation, and in a sense broad enough to extend to this sixth 
sale reservation. I do not see how what was once abolished by 
statute when it existed, if at all, as an incident of feudal or 
military tenure, can be virtually restored by an agreement be- 
tween the parties. 

A sixth sale reservation, if not a fine for alienation within 
the letter of the statute, is certainly an evasion of its spirit and 
fraught with all the evils intended to be corrected by it. 

3. It remains to consider whether the condition is void on 
the ground that it is against the publie policy. 

I do not deem it necessary to a decision of this cause to go 
into an examination of the feudal system, its origin, its history 
and its consequences upon the present tenure of land. It is 
enough to say, it was a system originating in a military age, 
and well adapted to its necessities; but utterly unsuited, every 
vestige of it, to the institutions under which we live, and to the 
personal independence and equality of political rights enjoyed 
by our citizens. The tenant no longer looks to his lord for pro- 
tection against lawless aggressions, nor does the lord depend 
upon the military services of his tenants. There are no longer 
court’s baron, nor homage, nor fealty, nor knight service. The 
reasons why neither the lord nor the tenant could change their 
relations with each other without mutual consent, ceased, cen- 
turies ago, with the necessities which imposed them. The pro- 
gress of man in intelligence, in knowledge, in the arts of peace 
and in political advancement, now calls for tenures in accor- 
dance with perfect political equality, and entire personal free- 
dom; and if there be vestiges of feudal tenure still remaining 
here, they should be eradicated as speedily as is consistent with 
a strict regard to the rights of property of those concerned. 

Quarter sales, sixth sales, and tenth sales, and all fines for 
alienation, or sums required to be paid in the nature of fines 
upon alienation, have long been regarded as prejudicial to the 
public interests. Some of their evils are well stated in a report 
mace to the legislature by Messrs. Spencer and Van Ness in 
1812, see Assembly Journal of 1812, page 110. It is the poli- 
cy of the law that lands shall not be withdrawn from commerce ; 
but these conditions tie up estates by a species of perpetual 
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entail, from which a temporary relief can only be obtained by 
the payment of a very large price for the indulgence. By the 
common law, the right of alienation could not be suspended for 
a longer time than twenty-one years and nine months, after a 
life or lives in being; and the Revised Statutes do not allow 
the absolute power of alienation to be suspended by any limi- 
tation or condition whatever, for a longer period than during 
the continuance of two lives in being at the creation of the estate. 
But here is a restraint upon alienation to continue for all future 
time. As often as the owner shall find it necessary to sell, age 
after age, and century after century, at every alienation one- 
sixth of the purchase money must be paid to the remote repre- 
sentatives or assigns of the lessor. After twelve alienations, 
they will have received twice the improved value of the farm in 
addition to the price paid on the original purchase. Yet their 
claim will be in no respect lessened—the demand will be insa- 
tiable—its existence interminable. 

Such conditions have the effect of preventing a change of 
occupation. They require the son to live upon and cultivate 
the same farm his father has tilled, though he may be unfitted 
for the employment, and may have been designed by nature for 
some other calling better adapted to his taste and capabilities. 
He is denied the opportunity to go abroad into the world to 
reap the rewards of his enterprise and industry, except at the 
sacrifice of a large share of the estate made valuable by the 
toil and industry of his fathers. In a land where the profes- 
sions and trades are open to all, he is subjected to all the dis- 
couragements of caste. A freeman and a freeholder, he is not 
at liberty to dispose of his own property. 

Such conditions depreciate the value of property and discour- 
age industry. It can hardly be supposed a purchaser from 
the tenant will pay the full value for a farm, when he knows he 
will be under the necessity of giving to a landlord one-sixth of 
what he shall receive, whenever he shall be disposed to sell it 
again. Nor will an owner consent to make permanent improv- 
ments or valuable erections, subject to such a loss on them by 
alienation. The improvement of the country is largely con- 
cerned in defeating a condition thus charged upon land for all 
time to come. 

I think no person can be found the advocate, and few per- 
sons the apologists, of such a condition, at the present day; a 
condition so unconscionable, that the cases are exceedingly rare, 
in which the landlord has ever sought to enforce it, and so 
odious, that a distinguished writer in the American Review, 2 
Am. Rey. 593, says, “after a new owner had come into pos- 
session, having paid the full value of the property, if he should 
have occasion to sell again for the like value, we should envy 
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no man his conscience or his character, who, under this provi- 
sion would take from him the full quarter part of his purchase. 

It is said that this condition formed a substantial part of the 
consideration for which the grant was made. If this were so, 
it would not affect the legal question. Where a physician cov- 
enants, in consideration of $1000 paid to him, never to practice 
medicine again in the State, the covenant is void notwithstand- 
ing the consideration, as being in restraint of trade and against 
the poliey of the law, Nobles vs. Bates, 7 Cowen, 307; 7 Mod. 
230; 10 id. 27, 85, 130; 2 Saund. 156, a. n. 1. But though 
in law this condition is regarded as a part of the consideration 
for the grant, it was esteemed of but little value when the lease 
was executed. Upon this subject Messrs. Spencer and Van 
Ness say in their report above referred to, “covenants and con- 
ditions, which coerce the tenant to pay a penalty for leave to 
change his residence are generally without consideration; for 
it cannot be pretended that in settling terms of the lease, the 
landlord took a lower rent on the contingency that this tenant 
would change his mind and become disposed to part with his 
lease. It may also be remarked that the tenant, in entering into 
stipulations to pay a fine or a quarter sale on alienation, does 
so under circumstances which may induce him to believe he will 
never be disposed to alienate; but his circumstances change, 
and a variety of unforeseen causes impel him to a change of 
residence. It can never be right to suffer a landlord who is 
not prejudiced by the alienation of his tenant to grasp a part 
of his earnings for his yielding to imperious circumstances or 
for his changing his mind.” 

It is within the legitimate scope of judicial inquiry to ascer- 
tain whether such reservations are against public policy; and I 
have therefore thought it proper to look somewhat into their 
nature and character. Upon this question it seems to me there 
is no good reason for a difference of opinion. 

I need not here repeat the authorities bearing upon this ques- 
tion which I have referred to under the first point. Upon both 
principle and authority such a condition is condemned as against 
the policy of the law. I think there should be a new trial, 
costs to abide the event. 

New trial granted. 
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MARIA W. MORGAN, Appellee v. 8. YARBOROUGH, Appellant. 


Breach of Promise—Appeal. 


1. An action for a breach of promise of marriage may be maintained under the 
laws and jurisprudence of Louisiana. 

2. Such a promise need not be in writing. 

3. In an action for breach of promise of marriage, it is a good defence that the 
plaintiff is a person of unchaste character. 


The Court delivered their opinion in writing, as follows:— 

The plaintiff claims from the defendant $20,000 damages for 
a breach of promise of marriage. The defendant admits that 
he corresponded with the plaintiff upon the subject of marriage, 
but that he desisted, and had a right to desist from his address- 
es, before any reciprocal engagement was made, because he 
found her character to be such as to render her unfit to become 
his wife and the stepmother of his children; that by unchaste 
and unlady-like conduct she had fallen into disrepute. 

The jury found a verdict of $1000 in favor of the plaintiff. 
An unsuccessful motion was made for a new trial, and the de- 
fendant has appealed. 

Our attention will first be directed to the question whether 
such an action can be maintained under our laws and jurispru- 
dence. In its consideration, it is not improper to notice briefly 
the history of the law on this subject. 

The usage of sponsatia, or promises of marriage, among the 
Romans, was of very ancient origin. It was observed among 
the people of Latium. It is spoken of in the Theodosian code, 
in Justinian’s, in the decree of Gratian, &c. (See Merlin’s Re- 
pertoire Verbo Fiancielles, Pothier’s, Book 25, tit. 1.) If the 
promise was not fulfilled, an action was permitted. 

* * : See also Mac- 
keldy Droit Romain, 263. In his treatise on marriage, Pothier 
says, that the usage of Fiancielles existed among the Greeks, 
and, as it would seem, among the ancient Hebrews. Under the 
Spanish law, we find that the ecclesiastical tribunal would take 
cognizance of a breach of promise, and punish the party until 
he consented to fulfil the promise. Partida 4, tit. 1, Law 
VIL. * * * * 
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In France a reciprocal promise of marriage is considered as 
producing a reciprocal obligation to contract a marriage. But 
if one of the two fiances refuses to accomplish the promise, 
whether the ecclesiastical or lay tribunals can constrain a spe- 
cific performance, the obligation resolves itself into damages, 
upon which a civil tribunal can alone decide. And these dam- 
ges are assessed with reference to the actual injury which the 
party has sustained, and not to the advantage which she has 
lost. oe * ° . 
. * * ¥ (See also Po- 
thier Traite du Marriage, No. 53, &c.) The former author 
observes that the Civil Code, by its silence on the subject of 
Fiancielles, leaves them in the general category of contracts 
and they are consequently submitted to the rules of ordinary 
agreements, (ib. § 11.) In England formerly it would seem 
that the contract could be enforced in the spiritual court; and 
it is well settled under the common law that an action will lie 
for the violation of such an executory contract, per verba de 
Suturo, for the temporal loss of the party; and though the par- 
ty had a remedy in the spiritual court. Under that system it 
appears that the man also has his action of damages for the 
breach of promise. Bacon’s Abrid’t. Verbo Marriage, B. 

The District Judge was of opinion that a promise of mar- 
riage ought not to be placed beyond the pale of legal obliga- 
tions. Although he could discover no warrant for the action 
in express legislation, he found it in the 21st article of the 
Code, which declares, that in civil matters where there is no 
express law, the judge is bound to proceed and decide according 
to equity—in the broad principles of ‘justice embodied in the 
Art. 2294, and in the example of other civilized nations. We 
are not prepared to say that we should not have concurred with 
the decision of the District Judge, even if there were no other 
reasons for maintaining it than those which he gave. But our 
legislation has not left this matter in doubt. The article 1928 
C. C. speaks expressly of a promise of marriage. It is there 
treated as a contract, and a measure of damages for its breach 
is given. 

We also concur with the District Judge in the opinion that it 
is not necessary for the validity of such a promise that it should 
be in writing. The Code provides that every matrimonial 
agreement must be made by an act before a notary and two 
witnesses, and that the practice of marriage agreement under 
private signature is abrogated. Art. 2308. We consider this 
as‘ applying not to promises of marriage, but to what is called 
in common parlance, a marriage contract—a contract by which 
the future husband and wife regulate their conjugal association 
in relation to property. This is obvious from the first article 
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of the chapter in which the provision just cited is found. The 
promise of marriage is left, we conceive, as to the matter of 
form and proof, upon the footing of an ordinary agreement. 
Such was the case in the Roman law. 

* “ * (Pothier, Pandects, L. 
ib., XXIII, Tit. 1, d’esponsalibus, Mackeldey, Droit Romain, 
p- 202.) In France, says Merlin, promises of marriage differ 
from marriage in this, that they may be made in the form com- 
mon to all synallagmatic contracts, while the marriage can only 
be contracted in the presence of the proper public officer. Ver- 
bo Fiancielles, Sect. VII. It seems that in some parts of 
France there was formerly a statute requiring such promises to 
be in writing. We know of no provision of our law controlling 
the form of such agreement. 

As regards the proof of the agreement, the jury was satisfied 
that it was made; and we think the evidence justified them in 
that conelusion. The repeated offers of marriage made by the 
defendant are conclusively shown by several letters addressed 
to him by the plaintiff. It is true that an agreement to marry, 
like any other, requires for its existence the mutual consent of 
the parties. There must be a promise by the one and an ac- 
ceptance of that promise by the other. But it is not indispen- 
sable that the proof of acceptance should be direct. The jury 
had a right to infer the plaintiff’s acceptance from circumstan- 
ces, such as the conduct of the parties towards each other. See 
Daniel vs. Bowles, 2 Carr. and Payne, 553. 

There is no doubt that if the defendant had proved the mat- 
ters set up in his answer, it would have legally excused his 
his breach of promise. What was said by a great law-giver of 
ancient times, is equally true in our day. In the language of 
Solon, marriage should be regarded as an honorable fellowship, 
and society, in order to raise subjects to the State, to make the 
married pair live agreeably and harmoniously together, and to 
give continual testimony of mutual love and tenderness to each 
other. Such results could not be expected from a marriage 
with a woman of unchaste character; and on no principle of 
public policy or justice could a man be held to a promise made 
to such a person. We would even go further, and say that a 
man who had promised marriage should be excused from his 
promise, if he could show that the general reputation of the 
other party was bad, even without proving that such general 
reputation was well founded, especially if he made that prom- 
ise in ignorance of that reputation. 

But in the present case the defence is not made out to that 
extent. Although a few persons appear to have thought un- 
favorably of the plaintiff, there is a great deal of testimony the 
other way. There was also testimony going to weaken the ef- 
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fect of what was said by some of the defendant’s witnesses; 
and it is particularly to be observed that the defendant was 
aware of the disparaging rumors which had been circulated 
about the plaintiff, and declared them unfounded. In a letter 
pressing his suit, he expresses a fear that she might be influ- 
enced by rumors, circulated about himself, and urges her not to 
regard them. ‘TI hope that you will not listen to such advis- 
ers; you know that you have been slandered, and it only serves 
to strengthen my affection for you. You know how to sympa- 
thize with me! 

We consider the plaintiff’s character as distinctly put, at is- 
sue before the jury, and great diligence appears to have been 
used by the defendant to collect evidence. The testimony in 
this cause is extremely voluminous; it has received our careful 
perusal—and we do not feel authorized, after considering it 
minutely, to disturb the verdict, which vindicates the plaintiff 8 
reputi ition. 

It is proper to observe that there were numerous exceptions 
to the admissions of evidence, and also to the charge of the 
judge. Some of the former were well taken, and there are 
portions of the charge which are not free from objection. But 
if we were to strike from the record all the evidence unduly 
received—there would be still enough to sustain the verdict; 
and we do not think there is any reasonable ground to suppose 
that the cause, if remanded, would terminate more favorably to 
the defendant. 

Under the evidence, we are not prepared to say that the 
amount allowed by the jury is excessive. 

In conclusion, we may take occasion to observe that, this is 
the first time we, or our predecessors, have been called upon to 
consider an action of this kind. It is a fact, creditable to our 
people, and we hope that such actions may not become frequent. 
While we are bound under our jurisprudence and code to recog- 
nize the right of action, we are constrained to say that a female 
of refined sensibility could scarcely bring herself to such a suit; 
and that the appeals which are usually made to juries in such 
cases on the score of the wounded affections of the woman, can 
have little foundation in truth. Such suits are not unfrequent- 
ly the mere instruments of extortion. Courts and juries should 
therefore cautiously restrict relief to cases of real injustice. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the court below be affirmed, with costs. 

Counsel for plaintiff, Z. S. Lyons, Esq.; for defendant, E. 
T. Merrick and J. H. Muse.—1 Month. Leg. Ev. 42. 
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Court of Exchequer. 


BOOSLY ve. PURDAY.—26ru Aprit anp 5tu June, 1849. 


A foreigner has no copyright in works published by him at common law or by 
statute, and the assignee of a foreigner, although a British subject, stands 
in the same position as the assignor. 


This was an action to recover damages from the defendant 
for the infringement of the plaintiff’s copyright in ten airs of 
the opera La Somnambula. At the trial before Pollock, C. B. 
at the London sittings after Trinity Term last, it appeared that 
Bellini, the composer, had, in February, 1844, assigned his co- 
pyright, according to the Austrian laws, to Ricardi of Milan, 
who, in June 1844, assigned them to the plaintiff in England. 
The plaintiff then registered the airs in pursuance of the inter- 
national copyright act of 1842. Nine of the airs were pub- 
lished at Milan and Paris at nine o’clock in the forenoon of 
June 10, 1831, and about two hours later in London, and the 
remaining air in London in June, 1831, and at Milan in August 
1831. The Lord Chief Baron directed the jury that the plain- 
tiff had not established an exclusive right to the copyright in 
the nine airs, but had as to the tenth. Verdicts having been 
returned accordingly, cross-rules were obtained to set aside the 
verdict on the ground of misdirection. 

The Attorney General and Compton, for the defendant. 

Bovil and Webster, for the plaintiff. 


Cur. Adv. vult. 


By tue Court.—The case of D’Almaine y. Boosey, 1 Y. & 
C. 289, in which Lord Abinger, C. B., held that foreign au- 
thors were entitled to copyright in their publications in Eng- 
land, and might enforce it, is not satisfactory. Such copyright 
must be acquired by statute, as none exists at common law, and 
in looking at the preamble of the statute of Anne, it appears that 
it was ‘‘ to encourage learned men to compose and write use- 
ful books,’’ for the improvement of the citizens, it must be pre- 
sumed, of this country, either by birth or residence. A British 
subject who becomes the assignee of a foreigner, has no better 
title than the assignor, and has therefore no copyright, and the 
publishing abroad simultaneously makes no difference in the 
question. 

















190 AMERICAN LAW JOURNAL. 


Nisi Prius.—Before Mr. Justice Erue. 
VIRTUE (a pauper) v. PAINTER—23d Janvary, 1849. 
False Imprisonment—Reasonable and Probable Cause. 


In an action for false imprisonment upon a charge of felony, the question of 
malice is for the jury, but the question of reasonable and probable cause is 
exclusively for the judge to determine. 


The plaintiff, a cabman, was found at ten o’clock at night in 
a yard where he was accustomed to come to hire cabs, harness- 
ing his horse to a cart belonging to the defendant, and the de- 
fendant gave him into custody, upon a charge of attempting to 
steal his cart. The plaintiff suing in forma pauperis, brought 
an action for false imprisonment. Upon the proof of these 
facts, ERLE J., left it to the jury to say if the defendant had 
been actuated by malice, and intimated his opinion, that if the 
defendant had reason to believe the plaintiff intended to steal 
his cart, there was no ground for supposing he was influenced 
by any malicious motive. The jury, after some discussion, 
found that the defendant was actuated by malice, and gave the 
plaintiff a verdict with 107. damages. 

Bothwith and Symons, for the plaintiff. 

Holligan, for the defendant. 

Erxwe, J. said—He had left all that he ought to the jury, 
and then came the question of reasonable and probable cause; 
and that was for him. As at present advised, it seemed to him 
there was reasonable and probable cause. The plaintiff must, 
therefore, be non-suited, but with leave to.move to enter a ver- 
dict for the plaintiff, if the court should be of opinion there was 
an absence of reasonable and probable cause. 

Plaintiff non- suited. 


Usury Laws. 


“Tf aman is compos mentis, why should he not be allowed 
to give and receive any price he thinks fit, for money, as well 
as for any other article and why should the legislature seru- 
tinize the terms of a private contract for trade between individ- 
uals, if they are competent to manage their own affairs? It 
will scarcely be said that the same necessity for such enactments 
exists at this day, that called them forth in earlier times. In 
other words, that we have made no advance in the science of 
trade: that the infant state of commerce requires the fostering 
care of legislation: that the lawyers, doctors and farmers, who 
principally make the sum of our legislators, know better what 





i 


a, =~ «=> 4 


-_ ai a’ eee om a  CelhCOk CO oe 


=— ~Se eS 





AMERICAN LAW JOURNAL. 191 


[ Abstracts of Recent American Decisions. ] 


is for the advantage of the mercantile interests, than do the 
merchants themselves ; and, lastly, that our merchants must be 
restrained and prevented from cheating and robbing each other. 
“‘ What, then, after all, is the effect of our usury laws? It 
embarrasses business, keeps up the rates of interest, wswally 
paid, induces a laxity of principle among the people, in respect 
to the obedience of our laws, and, in fact, offers a premium for 
unfair dealing. It checks the exercise of enterprise, and throws 
a stumbling-block in the way of Commercial advancement.” 
[ Coppinger’s Usury Laws. 


Abstracts of Recent American Decisions. 


Court of Appeals (Law) of South Carolina.—January Term, 
1850, at Charleston. 


State vy. Clarke.—1. In this case, the breastpin, lost by the owner, was found 
in the possession of one to whom the prisoner sold it. This was held to be 
enough to cast on him the onus of showing how he came by it. 2. The prison- 
er made false declarations about the article stolen, to persons sent to him to 
obtain it, and who held out to him the hope that he would not be prosecuted if 
he delivered the pin. It was held these were not confessions falling within the 
rule, that if obtained by hope or fear, excited by one in authority, they could 
not be given in evidence. 3. The persons sent to him were not in authority, 
that is, clothed with lega. power te control the prosecution, and even if con- 
fessions had been made to them, they (the confessions) would not have been 
excluded. Motion for new trial dismissed. 

State v. Simons et al.—1. When a conspiracy is shown, the declarations of 
one of the conspirators, showing an act done in pursuance of it, is evidence 
against the others. 2. After the conspiracy is ended, declarations of one can- 
not be received against the others. 3. When, on a cross-examination, the wit- 
ness speaks of an affidavit made by another, such affidavit cannot be given by 
the party examining in chief. Motion for new trial granted. 


NEW PUBLICATIONS. 


Reports or Cases argued and determined in the English Court of Chancery, 
with notes and references to both English and American Decisions. By E. 
Fitch Smith, Counsellor at Law. Vol. 21. Containing Younge & Collyer’s 
Reports, vol. 2. New York: Banks, Gould & Co. Albany; Gould, Banks 
& Gould, Law Booksellers. 1850. ; 


This volume of the English Chancery Reports contains the 2d volume of 
Younge & Collyer’s Reports of cases decided in the High Court of Chancery 
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by the Right Hon. Sir J. L. Knight Bruce, Vice Chancellor. It comprises the 
period from Michaelmas term, 1842, to Hilary term, 1844. The notes by the 
American Editor, Mr. Smith, are copious and important. The volume contains 
681 pages, and is presented to the profession in the usual excellent style of the 
long established and highly reputable publishers. But in the copy before us 
an error of magnitude occurs, arising we suppose from some inattentionin im- 
posing the form. Pages 248, 249, 250, 251, 253 and 254, are entirely omitted, 
and in lieu of them we have duplicates of pages 247, 250, 252 and 255. We 
mention this error, in order that the publishers may immediately correct it, 
should it pervade the edition, and in order that purchasers may see that their 
copies are perfect in this particular. The work is valuable and contains many 
decisions of great interest to the equity practitioner. 


A Diaest or tue Reports or Cases determined in the Supreme Court of Judi- 
cature, and the Court for the Correction of Errors of the State of New York; 
together with the reported cases of the Superior Court for the City and 
County of New York, from the organization of said courts. By Thomas W. 
Clerke, Counsellor at Law; revised and contined to the present time by Will- 
iam Hogan, Counsellor at Law. In 2 vols. Published by Banks, Gould & 
Co., Law Booksellers, New York: and Gould, Banks & Gould, Albany. 
1850. 


This large and valuable work, although stated in the title page to be con- 
tained in two volumes, in reality extends to four large royal octavo volumes. 
The first two volumes contain 1331 pages, and the last two containing nearly 
1500, making in the whole work, over 2800 pages. The Digest contains the 
points decided, as reported in Coleman’s Cases, Caine’s Reports 3 vols., Caine’s 
Cases in Error, 2 vols., Johnson’s Cases, 3 vols., Johnson’s Reports, 20 vols., 
Cowen’s Reports, 9 vols., Wendell’s Reports 26 vols., Hill’s Reports, 7 vols., 
Denio’s Reports, 5 vols., Barbour’s Law Reports, 4 vols., Comstock’s Reports, 
1 vol., Hall’s Reports, 2 vols., Sandford’s Reports, 1 vol., and Anthon’s Nisi 
Prius. It embraces a revisal of the former edition of Mr. Clerke, with such 
modifications as seemed needful; and also a Digest of the many volumes which 
have been published since that was issued from the press, including part of 
Hill’s Reports and all of Barbour and Denio and Sandford and Comstock. 

The limits of State jurisdiction do not circumscribe the influence and use- 
fulness of a Digest of this description. It is practically a Digest of the com- 
mon law, and of the construction of a large body of the Statute law, either of 
direct application or of apposite illustration, in every State in the Union. 

Since the publication of the recent edition of Phillips on Evidence, by the 
same enterprising publishers, we have not examined a work of equal value to 
the Digest now before us. We are far from limiting our researches to Digests, 
however carefully prepared ; but as an index to point the way to the sources 
of knowledge, the present edition of the New York Digest will save to the legal 
practitioner a great amount of intellectual toil and physical exertion’. We 
cordially recommend it to the profession. r 





